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The Legal Rights Fund Report, per the instructions of the National Executive Council (NEC), is issued on a quarterly basis to the NEC, National Representatives, Council Presidents, and Department Directors. This is the fourth quarterly report (October to December 31, 2002). This report details only those cases that are newly filed and those old cases that have had some change in status. For a full report on existing cases, and for further discussion of what each of the cases noted below is about, please refer to the previous Quarterly Report for the year. This current Report, per the instructions of the NEC, simply provides the latest action taken on each case. Cases marked by an "*" indicate decisions that AFGE won in significant areas.
________________________________________________________________________________

CASES IN THE SECOND DISTRICT

none

________________________________________________________________________________
CASES IN THE THIRD DISTRICT

Closed Major Administrative Cases
3rd District
L-1902 (7j)
Local 1902 v. Defense Contract Management Agency (FLRA BN-CA-01-0540) Union charged agency with failure to bargain ULP when agency implemented a new dress code without prior notice to the union. Case was settled with return to the status quo ante and agreement to negotiate as appropriate. Agency made a limited effort at negotiating and then re-implemented the dress code and filed a ULP against the union for not bargaining in good faith. (FLRA BN-CO-020401) GCO represented Local 1902 in both matters. Agency withdrew its ULP charge against the union. Agency withdrew its ULP charge against the union, both cases settled, CA-01-0540 on 2-8-02, and CO-02-0401 on 8-21-02.

________________________________________________________________________________

CASES IN THE FOURTH DISTRICT

Closed Court Cases
4th District
L-1923 (4f)
[Doe] v. Principi MJG-01-0236 (D.C.Md.) The plaintiff was terminated from employment a week after he revealed to his supervisor that he is HIV+. He filed an administrative complaint alleging discrimination. Through union pressure, his employment was restored. AFGE also represented him in the administrative hearing. In a decision issued on 6-23-00, the EEOC upheld its award of $185,000 in compensatory damages. On his behalf, AFGE filed a suit alleging discrimination and seeking full compensatory relief in the amount of $300,000. The agency filed a motion to dismiss and for injunctive relief. AFGE filed a brief in opposition. Judge granted the defendant's motion without prejudice and gave plaintiff leave to refile provided that the new pleadings were consistent with the judge's ruling. AFGE refiled the suit and the defendant filed its answer denying the discrimination and then filed a motion for injunctive relief. AFGE filed a brief in opposition. Judge granted the defendant's motion without prejudice and gave plaintiff leave to refile provided that the new pleadings were consistent with the judge's ruling. AFGE refiled the suit and the defendant filed its answer denying the discrimination. On 11-12-02 the parties settled the case with a confidential agreement.

________________________________________________________________________________

CASES IN THE FIFTH DISTRICT

ACTIVE MAJOR ADMINISTRATIVE CASES
5th DISTRICT
L-509 (7g)
Local 509 and Shades of Green, (FLRA AT-RP-02-0051) AFGE filed unit clarification petition on 9-6-02, in response to ULP charges filed by former Human Resources officer Cochran (who apparently will be returning to that position in 12 months following a closure and renovation project), who sought union membership. Cochran presently reassigned himself to position of Benefits Program Management Analyst. Prehearing conference scheduled for 2-11-03, hearing scheduled for 2-12-03.

L-2510 (7g)
Roach v. DFAS AFGE on 9-5-02 filed request for information, demand letter to lift bar, and grievance regarding the 8-23-02 14 day suspension of LP Roach for “lack of candor” and AWOL arising from his travel and attendance at a management briefing to union officials held in Washington, DC. On 10-18-02, fourth step grievance denied. Arbitrator selected on 12-17-02; arbitration date to be set.

L-2510 (7g)
Local 2510 President Roach v. DFAS AFGE on 12-18-02 filed request for information and prepared written reply to proposed removal for alleged failure to follow orders. Awaiting decision on the removal.

________________________________________________________________________________
CASES IN THE SIXTH DISTRICT

none

________________________________________________________________________________

CASES IN THE SEVENTH DISTRICT

ACTIVE COURT CASES
7th DISTRICT
L-15 (7h)
Knight v. Dept of Army, 02-3368 (Fed. Cir.) Appealing MSPB decision holding that the Board lacked jurisdiction over demotion as a RIF action, denying employee’s claim to grade retention, and affirming demotion as an adverse action. Brief filed 12-9-02.

________________________________________________________________________________

CASES IN THE EIGHTH DISTRICT

none

________________________________________________________________________________

CASES IN THE NINTH DISTRICT

ACTIVE COURT CASES
9th DISTRICT
L-916 (7f)
Tinker Air Force Base, Oklahoma City Air Logistics Center, Oklahoma City, OK v. FLRA and AFGE Local 916, 01-9528 (10th Cir) An FLRA administrative law judge issued an initial decision upholding the FLRA’s longstanding position that the union’s right to be present at a “formal discussion” per 5 U.S.C. §7114(a)(2)(A) extends to attendance at witness interviews on formal EEO complaints. FLRA issued an order 5-29-01 making the ALJ’s decision final when the Air Force failed to timely file exceptions to the ALJ’s decision with the proper FLRA office. The Air Force challenged this order and the underlying rationale of the FLRA on the Section 7114(a)(2)(A) issue with the 10th Circuit on 7-30-01. AFGE Local 916 intervention filed and secured on 8-20-01. FLRA on 8-13-01 filed a motion to dismiss for failure to file exceptions with the FLRA. Air Force opposed on 8-23-01, FLRA filed reply 8-29-01. Order of Court on 11-26-01 deferred dismissal issue to panel, and ordered briefing on merits. FLRA and AFGE briefs filed 3-8-02. AF reply brief filed 4-16-02, FLRA cross-reply brief filed 5-6-02. Oral argument cancelled. Court issued decision on 11-4-02 in FLRA and AFGE’s favor on procedural grounds (Air Force’s improper filing with FLRA). No rehearing sought by Air Force. Deadline for petition for certiorari not yet expired.

L-922 (7f)
U.S. Dept Justice, Federal Bureau of Prisons, FCI Forrest City, Ark. v. FLRA and AFGE Local 922, 02-1239 (D.C. Cir.) In 57 FLRA No. 179 (6-5-02), the FLRA held that the employer’s refusal to provide both (a) a supervisor’s manual and other documents pertaining to how disciplines and disciplinary investigations shall be conducted by management, and (b) the investigatory file of a disciplined employee, constituted a ULP in violation of 5 U.S.C. §7116(a)(1), (5), and (8). The employing agency petitioned for review on 8-1-02 to overturn the FLRA order. AFGE, on behalf of Local 922, filed a motion on 8-26-02 for leave to intervene. Motion granted 9-4-02. Briefing schedule issued then postponed based on Court’s selection of case for mediation. Mediation expected to begin in 1-03. If unsuccessful, AFGE brief due 4-14-03.

ACTIVE MAJOR ADMINISTRATIVE CASES
9th DISTRICT
L-903 (7j)
Dr. G.P. v. Department of Veterans Affairs, VA hospital in Missouri has imposed a five-day suspension, based on false charges, on the President of an AFGE Local that represents only Title 38 employees. AFGE is providing representation to the LP before a statutory Disciplinary Appeals Board. Hearing held week of 1-29-02. This case could be one of the first such matters to go to court under the new VA statute if the Board rules against the employee. Favorable decision issued on 10-2-02. The three member DAB was able to see through the claims of neglect that had been brought artificially against Parker by the hospital director. In the DAB recommended decision, adopted by the Acting Deputy Under Secretary for Health, Parker was completely exonerated. [“After a thorough review of all evidence and testimony, the Board concluded the facility failed to meet its burden of proof and did not substantiate a charge of patient neglect.”] In this significant case, a well represented Title 38 employee was able to successfully contest a patient care related disciplinary action. The fact that the agency’s final decision was subject to judicial review undoubtedly helped to persuade the agency to reach the right conclusion in this case. [A complete transcript of the hearing was available to the DAB.] The statutory language that AFGE fought for in 1991 when the applicable Title 38 personnel laws were overhauled helped lead to a positive result in this case ten years later. AFGE filed a motion for attorneys’ fees on 10-9-02. On 12-24-02 Deputy Undersecretary for Health granted motion for attorneys fees and awarded AFGE $21,508 in fees and travel expenses. Awaiting check.

______________________________________________________________________________
CASES IN THE TENTH DISTRICT

none

________________________________________________________________________________

CASES IN THE ELEVENTH DISTRICT

none

________________________________________________________________________________

CASES IN THE TWELFTH DISTRICT

ACTIVE MAJOR ADMINISTRATIVE CASES
12th DISTRICT
L-470 (7j)
Local 490 v. Veterans Benefit Administration AFGE representing a Rating Claims Examiner who received a proposal to remove based on alleged failure to meet a newly adopted production standard that had become a critical element during his PIP. AFGE’s response attacked the new production standard as illegal. Decision received 1-8-03. Agency decided not to remove employee. Instead, he was downgraded from a GS-12 to a GS-10. Appeal being considered.

________________________________________________________________________________

CASES IN THE FOURTEENTH DISTRICT

none

________________________________________________________________________________

CASES IN THE COUNCILS

ACTIVE COURT CASES
COUNCILS
C-33 (7e)
Blanco, et al., v. United States 00-02-8-SEC (D.C. P.R.) (Local 4052 and BoP, MDC Guaynabo, Puerto Rico (O-AR-3234)) On 10-13-99, GCO filed exceptions to arbitration award that held that BoP acted lawfully in not paying employees for sleep time for a two-day period in which employees were required to remain at the facility because of an emergency situation caused by Hurricane Georges. AFGE asserted that agency was required to apply private sector regulation that does not permit sleep time to be deducted unless there is an express or implied agreement with employees. FLRA issued decision 5-16-00 denying exceptions, because it construed AFGE’s argument as an attack on the validity of OPM FLSA regulations that can only be presented in district court. AFGE filed complaint 9-19-00 on behalf of 126 members of Local 4052, and amended the complaint 2-23-01 adding OPM as a defendant. AFGE served discovery requests on BoP 4-10-01. Government filed motion to dismiss and/or summary judgment 7-10-01. AFGE filed opposition and cross-motion for summary judgment 8-7-01. Government filed supplemental opposition 9-25-01 arguing that 11 plaintiffs should be dismissed because they are FLSA exempt. AFGE filed reply 10-16-01 submitting evidence that some are covered by FLSA. Parties filed pre-trial orders 11-30-01. Court issued decision 3-15-02 dismissing the case on theory that the CSRA prohibits court litigation on FLSA claims that can be raised in arbitration. AFGE filed appeal to Federal Circuit 5-9-02. Court issued order 8-19-02 staying further proceedings in this case until two related cases, Mudge v. U.S. 02-5024 (Fed. Cir.) (see above under National Office), and O’Connor v. U.S. 02-0526 (Fed. Cir.) were decided. Decisions in Mudge and O’Connor issued 10-17-02. Government filed motion 1-13-03 for rehearing en banc in Mudge and O’Connor. This and 11-18-02 motion for continuation of stay pending.

ACTIVE MAJOR ADMINISTRATIVE CASES
COUNCILS
C-117 (7d)
AFGE Council 117 v. Department of Justice and INS AFGE General Counsel's Office has referred to arbitration an overtime pay case (Fair Labor Standards Act) involving immigration employees represented by our INS Council. Various INS Council employees are already covered by a previous FLSA case and are receiving over $80,000,000 over five years in settlement of that earlier case. The ongoing AFGE INS case seeks FLSA overtime for those employees not covered by the earlier case. In 11-97 the Agency conceded over 85% of FLSA exempt positions in the AFGE bargaining unit were wrongly exempted. Favorable arbitration decision 3-23-00. Demand for further action made to agency 3-30-00. Agency and union are currently working through arbitrator to calculate backpay for individual bargaining unit members. Request for $115,000 interim attorneys’ fees and costs filed with agency 6-9-01, awarded and received 8-01. Meeting with arbitrator and agency in 2-02. Additional information sought from claimants in 5-02. Met with arbitrator on 8-14-02. Arbitration award 12-14-02 concerning attorneys fees and timing of future procedures. Conference call with arbitration on January 17, 2003.

Closed Court Cases
Councils
*(7d)
SSA FLSA arbitration This case involved a major attack by AFGE's General Committee and General Counsel's Office on the SSA's overtime pay policies. We have challenged SSA's position that numerous AFGE bargaining unit positions are exempt from the provisions of the Fair Labor Standards Act. In a series of five arbitration decisions, the AFGE has been successful in obtaining over $151,300,000 (to date) for over 45,000 AFGE bargaining unit employees, in essentially all of our bargaining unit positions (with the exception of several OGC attorneys). The Union has successfully arbitrated three decisions and successfully defended these decisions in three FLRA decisions found at 44 FLRA No. 66; 47 FLRA No. 78; and 49 FLRA No. 40. Further, AFGE has filed ULP complaints to enforce and increase the SSA's payments with the FLRA. Complaints have issued and hearings (or stipulated facts) have been held, and the ALJ has upheld the ULP charges filed by AFGE on all counts. The ALJ found that SSA: (1) underpaid AFGE bargaining unit members by failing to use actual records to compute backpay and by using erroneous payroll calculations; (2) improperly offset leave against overtime; (3) failed to follow the arbitrator's direction on the calculation of "suffer or permit" overtime; and (4) failed to use reasonable methods to contact former employees due overtime. The agency exceptions to the ALJ decision were dismissed in toto by the FLRA in 53 FLRA No. 87. In late 7-98, the AFGE (with the approval of the Council) negotiated with the Agency for full payment of its FLSA overtime obligations to the AFGE bargaining unit. SSA will pay AFGE bargaining unit members $151,300,000. AFGE believes that this payment of $151,300,000 is the largest litigation victory in the 60-year history of the FLSA. Most payments pursuant to this agreement were made to the AFGE bargaining unit in late 9-98. A claims process for "suffer or permitted" overtime is currently taking place in the Agency, under the terms of the agreement with SSA. SSA is also using specific methods to locate former employees or survivors of former employees.

Pursuant to the 7/98 Settlement Agreement, a Join Labor Management Committee has been meeting in Baltimore for several months working on specific Suffer or Permitted issues. Settlement negotiations ongoing on travel time FLSA overtime. Suffer and permit calculations ongoing. AFGE submitted interim attorneys’ fees demand for $23,000 6-6-01. AFGE has successfully litigated the collection of $433,000 in attorney fees. AFGE currently providing legal assistance to agency/union joint board deciding final cases.

This case ended successfully in the late summer 2002. Total payment to the AFGE bargaining unit has been in excess of $200,000,000! to over 40,000 AFGE bargaining unit employees.
________________________________________________________________________________

NATIONAL OFFICE CASES

ACTIVE COURT CASES
NATIONAL OFFICE
(7h)
AFGE v. Loy, 03-00043(RMC) AFGE filed suit 1-10-03 challenging directive issued by TSA administration excluding federal airport screeners from organizing for purposes of collective bargaining. Motions for injunctive relief to be filed.

7(j)
Mudge v. United States 02-5024 (Fed Cir) AFGE participated as amicus curia in support of plaintiff. District court ruled that plaintiff, who was covered by a collective bargaining agreement, could not bring his pay claims to federal court, because the grievance/arbitration mechanism was his sole avenue by which to seek relief. The district court reaffirmed the ruling in Carter v. Gibbs, even in the face of the 1994 amendment to 5 U.S.C. §7121(a)(1). AFGE had expected the amendment would nullify that decision’s restriction against going to court on statutory pay claims by an employee covered by a grievance/arbitration provision. AFGE filed a detailed amicus brief in the Fed Circuit because of our high level of interest in this matter 2-11-02. There are now three cases before the Federal Circuit that raise this issue. Briefing completed 3-7-02, oral argument held 7-11-02. Favorable decision issued 10-17-02. Court held that the word “administrative” that was added in 1994 overrules Carter, in that, while the grievance arbitration mechanism may be the exclusive administrative route for our bargaining unit employees to assert their rights under federal pay statutes, they still retain their rights to litigate these matters in federal court. This decision will have a significant and broad ranging positive impact by insuring that federal employees who are covered by a collective bargaining agreement are not stripped of their rights to litigate important pay and other issues in federal court like any other citizen. Government timely filed a motion for rehearing and rehearing en banc 12-27-02.
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