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. Background.

The record shows thet on August 12, 2013, Mr. Anthony Litite, Presidant of American Faderstion of Govemment
Employses (AFGE}, Locsd 408, backme aware that bargaining unit mambers represented by his local were being
adversely sffected by new putside hospital owertime procecures implamenied by management at the Federal
Correctiontl Compley, (FCC), Butner, North Caraline.  Acoacdingly, on Aukemt 13, 2013, Mr. Liiie made & wiitrn
request lo FCC Butner's Complex Wardan, Mr. Craig Aker, it an atiempt at informel reeoiusion of the problem, '
mmmmmp 2013, Mr. Littia filsd & forma) grievance On behail of all Bargaining unit
MerrDora fepresaried by Locs| 408 ° The grievence claimed FCC Buner, theough the action of Complex Warden
Apker, violatad Titie 5, USC, 7118; the parties’ Mastar Agreement, Articles aix and sighieen; as wsii a9, ths Beck
Pay Act, & USC 5596 - ouiined specifics ragarding the atisged viclafions, bagining on or sbout August 20, 2013,
and contimang since that date — and, requesied a list of remediss. mmmmrmmam
Aganmy, oh Feders! Buredu of Prison's Mid-Atlantic Reglons! Directr, Mr. C. Eichenjaub, denied the
gwmmg:.uﬂ,mamzﬁ 2013, AFGE, Local 408 woked its right tn sxbitration

H. Procsdomal Mattary,

By lottor dated Jenmay S, 2015, tha Faders! Mediation and Conciiation Service (FMCS) fformed the undersigred
mumummmmhmmmmmmpamnm to hessr and decids an overtime
grievance idantifiad &8 FMCS case nuanber 414-50738-8°

Following & serioe of email and Wiephoric communications, by lettars daisd Jarunty 23, 2015, the Astlrssor
informed the parties that ha accapted their appointment. outlined The basic procedures to be followed, confirined
#vd sxpiainad his Pex diom rates aid change policies, and offered three periode of time that he was availsble tn
hesr the mavier ~ Apdl 20-24, hune 19, a8t June 15-18 2045, Through addiional smail commurications with the
p-rmitmwuuMmmmmmwmmwmmmmufmmmmmmﬁ.
2015, at the Butner, Fadaesl Correctional Complax, Old NC 74, Buiner, North Carglina 27500.  Accardingly, an

mmwm{m;wmmmmwmam Tuasday, August 4 with the



B e A ST T e st
hearing to commence immadiately al the conclusion of the administrative corfarence. The hoarmg scheduling
ioter Sisc recuesiad thet the parties provide the Arblirgtor with a copy of the pertes' collective bargeining
agreamert logather with any amendmenta and/or memomndums of unidarstending, ue well as, the grievance file.

mmjummmmmwmmmmmmmmmmmw
whness lists,

At 8:30aM, Tussday, August 4% the Arbltrsior haid @ adminisirative conference with the parfies to discuss, among
mwmmmmmmmminuuﬁmmﬂmwmmwm
the recording of #we hearing; and any stipulalions reached. As 1o #w parties’ colleciive bargeining agreemend
(CBA), at tha baginning of #x administrative conferonte e Arbikator acknowladgoed recaipt of the Union's pre-
haaring submisslons, iNciuding an elecironic copy of an untitled, uneigned, undaled forty-sight page documant
idertified as the parties’ Master Labor Agreament (MLA) [Herseller refermed to us 3imply the Mastor Agreemant or
MA]. Then, the parties provided s sigredidated hard copy of a document also identifiad as the Master AGrogmarn
{MA} batwsen the LS. Dopstment of Justics (DOJ), Fedecs Buredu of Prisorw (FBOP) and the American
Fedamtion gf Govemment Employases (AFGE), AFL-CiQ, Council of Prison Lotais, executad Fabruary 6, 1968, for
the pariod March 8, 1998, fhionugh March 8, 20012 A clssary review of both documents revesied minor dilffesesnces
betwean the dooument provided by the Union in its pre-hearing submissions and the harg copy document provided
3t the adminsralive coffarsnce. Accordingly, the parties stpuieted that the hand copy tonument provided was o
frue and official copy of the parties’ MA that was in effact during the total period of time associeted with the subject
Fhevanca; and, that the sgrebmadt hag been properly extanded since close of the initial pariod of effect on Merch
8, 2001, until tha exacution of the parties’ curmmst MA on May 28 2014.7

Articl 32 of {he MA addraesas arbitration, and provides in part as follows, in:
¢ Seclions a-¢, how abitration i3 10 be invoked an the arbitrator selacted;

= Section d, thet e arbivator's feas and alf expanses of the arbitration {with excaptions ae noted)
are s be barne acually by the parties and hat the Employer is 10 datemmins $e jocation of te

= Secton a, thet the hagaring will be hald diring regulr day shift hours, the grievant's wiinassas
and represenistivae will be on official lima, the Union is ontiiad fo tha same nuamber of
representaiives as the Agency, and the Unicn is entitiad to hava ons abserver;

« Bection { how and when witneas lists are to be axchanged;

+ Saclion g, that the arbitrator shall be requestad tu rendar a dacision as quickly as possible, but in
ony evant e ister than thity calendar days after conciusion of the hearing, untess the parties
mutually agres ta axtend the time iimit;

s Section h, hat the arbitrstor's award ahail Be binding on the parties and the arbirator shall have
no power to add to, subtract from, disregard, aitar, or modify 8y of the térns of the agreement or
published FBOP policies and regulations; and

* Saction i, that a verbatim tranacdnt of the hekong will be made when rgusstsd by sither parly
and how the cosis are ta e handhd

Otherwise, the MA is silent regarding haaring procedires and the Arbitrator's powens,  Acocordingly, when asked if
ihe pariies wera, in ary way, rasfricting the Arbitraics'e powers 1o determine and define the iseus or issues
pressrted in the hearing; and, through the evidance pressrited & hegring, to decids the matier, the Counsels for
both parties said they wars not testriciing the Arbilratar in any wey” With tegand to strndancs st the heering, the
peutien agread that witnesses wouki not be afiowed 1o be in tha haaring, except when testifying; and, that aach side
would be perviiied 10 have one techniosl assisian) atterd the heanng® In accordance with the MA, the paties
agrand and mranged for & verbatim transtript of the hearing.  Afier discusaing sirsamiining maasuras, rues of



mmﬂnmuu&.mmémﬁmdmmmmwwm' GOt Pt
avideien, poRt-beatiog briefs, and whan the parties coukd axpact the weitien decision 8nd award'®; and dabevnining
that na other matters nawded 1o be coverad, the administrative confarence was atournad st S:10AM, and the
haaring on the metter convened at 9:25AM, Tussday, August 4, 2(15.

At the baginning of the haaring, the Arbitrator asked bath parties o infroduce themselves and their technical
represantatives; saplained tha vanious ahibit lists being maintained’*, and entered into the record the Iniial hree
{3} exhibits idortifed as ArbitratariJoint édibils; axplained all previcus COmMMUNICHtONS with the partios, inciuding
any dealings with the paties turing his thiry-phus yoears Federal servics; and, ssked the parties If they had any
mw“wmmmlwwmmuwMWM%MWM-T&M
both parties answered [hey had no obiection'? Following opening slatements the hearing than proceedsd in an
orordy manner.” A total of aight witnesses testiffud under oath as sdministered by the Arbifratar',

The Agency’s advocete avd Counsel, as well as, the Grievant's advocats and Gounssl, fully and fairy represarded
their respeciive party. Whils tha baeing recerd was open, and/or subsaguently 46 requestad by the Arblireior, a
totel Of ton (10) Arbitrator!.Joint exhibdts, comprising over 1,004 pages of documentation wise offerad and sccaplad
it the reoond; six (6) AgenewEmpicyer exhibls sompcising Gver 730 pages of documanistion offered et
accapted; and thirty-aight (38) Union/Grievant axhibits congrising over 1,458 pages of documantistion offered and
atcapted. As diacussed during the sdministrative corfarence, &t the cdose of tastimony the Arbitrattr requested
post-hearing briefs from both sides. Both Courwels ressrved thelr ciceing for their post-heaning brief. In cioaing
both pertes wars asked if they falt they had the cpporiunity to present their case as they wentad 1o presant it and
had presenisd ail the svidence they wantad tu present; and both Counaels answarad in the offirmative.” Foliowing

receipt of the post-nearing brisfe and rebutisl briefs, the hearing record was cicead at S:00AM, Thursday, Aprit 7,
201s.

Mectrdingly, the undersighed Aetiraior achiyowedpes the position of the patties, het the malter is propstly before
hire It accordence with the eppropriate provisions of law, reguistions, and the portiea’ MA; that he is solsly
retponsibie to hear and datermite tha issus, and to cendec a wiitien decision and swid, in accordecs with the
parties’ MA, FMGCE policles, and State and Fedaral iaw,

To this end, the undersiprmd has thoroughly reviewsd the avidance prosenied in pre-heering submiéssions, fwough

st exhibits offeradisccertad at haaring; and, through post-heaning hriefs, rebuttels, and cherifing
information submitted by the parties. The Amivstor doas not fesl compeliad to address ak of the AumeroLs
arpamants and issues raised by the sovocates. However, please do Not Interpret this 0 mean that the Arbivslor
has not resd and reroed the partiss’ briofs, rebutiais, and citatiors incjuded in he some 2,142 peges of
documantstion subwnithed Bs avidencs, a3 wed B3, thomughly read and Hudied some B82 pages of leslimony
priwaried In four days of hearings, and carsfully considersd all argumanis by the sdvntates, Fathdr, ihe Arbigrator
olects tu address only thosa eienants that have a aignificant Impect on his decision-melking process. The
Arbiratos. ae o general rule, will not comenent on mattans that e belisves are inskevent, supsrtuos, edundant, or
rentered mooi by his decision.

Ik Statemaert of the lssuais].
Asticta 22, Seclion g, of the parties’ MA pravides, in part;
i o o ivoke srbitation, the party seaking 0 have an issus submithd to arbitration must

notily the ciher peety in writing of this intent prior 1o spiration of any wpplicalys tme limit. The
W-mmmmmm ﬂ'uallagndm mdh

.. Mnﬂt,mhmnh
mmmmmmwmumm [Emphesis added]

A review Of the subject grigvance cloanly shows that il was fiad by Mr. Little, in his capacily as President of AFGE,
Local 408, on behuf of 8il bargalning unit employess that his Locad rapressnts. Furthermore, the grisvence plalnly
provides that the matter grieved ¥wolvad acts of actions of the Complax Warian at the Butnar FCC relating o &
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change in “Overtime Hiring Procedures” beng used 10 grant &/ assign overtime — Which, in the viéw of the Loca,
violawd Federal law ard the parties’ Master Agreement, and, resuliad in bRrgaining it srpiopses, cepreenciad
WMMMimwmmmmmemmmm
surfaidy, inscuitable, and sdversely aftected.’

in ils pre-hoaring bitef the Union simpiy alated that the aliegalions in the grievance include uneguitable distritxdion
of ovartime, violallon of a Mamorandum of {MOL)) executed i Fabruary 2013, and vialation
Articie 18, S8action p, of tha Muster Agreement. ™ Also, during the administrative conference with the pariies prior
to the hegwing, the Arbitrater pointed sut that review of pre-Nearkg submissions indicated that the purpose of the
schedulad heaning was o determirg if the smployerfagency viclated the provisions of the applicRbia CBA, R's
suppiaments and memorandums of understanding whan it failed to honor and comply with & Fabwuery 2013
Faderal Lator Ralations Authority approved seltlament agreement and mencrandum of understanding belwesn
the Councit of Prison Locals, Local 408, and the Bummer Federal Correctionat Compiias regerding overims
procechaes; s both parties concurred with that determination.'® Additionally, nsither perty offered in pre-haaring
subimiasions or at the admivistraiive confardice a sipulated statowmant of the iseue or issuss 1 be acdresss) af
itha hearing.

However, at the administrative conferance the Agency did raise threshold issuse ragercing the witrability of the
ngmmlmmmmmmewaMyﬁmmmmem
untimely filed, sd flad with the wrong Agenty officlsl,

in their post-herring briefs, bot: partes offered their atatement of the issues o e haard snd decided. The
Agancy provided that the issues are:

(1) Did the Linior'e previously filed urifair lsbor practics (ULP)™ bar the instant grievance?
{2} Was tha Umon's grievancs untimaly filed?
(3) Was the Linior's grievanoe filad with the wrong office?

(4) Did managamearnt violats the Master Agreement, Articia 18, Section p1? And, i 80, what
should be the remady?

The Union provided that the issues are:
{1) Vhettwr the griovance was untimaly fited?
(2) Whether the filing of the unfair !sbor practics (ULP) bars Locai 408 1o pursus the captioned
griavanie’?

(3} Whethar tha grisvence was eranacusly fled wilh the Regional Diactor?

(4) Whether the Agency viclated Article 18 (p) of the MA whan it implamented the new MOL
batwadn the Agency and Locals 405 and 3898 allowing the othar Locals to raceive avertime
without giving frat consideration to employass of Locsl 4087

(5) Whethar the Agency violated the MA when il granted oveeime to non-bargsining uni G§-12
SMpiCyans?

(8) Wiwihax the Agedcy owes back pay to bargaiing unil ampicyess represamed by |.ocel 406
mmmmmmmmuamwmmmmm
and 36067 \

{T) Whether the Agancy ahould ba ardersd 1o pay atiomnay's fees under the Back Pay Act?

Since the perties faked to submit a joinl stipuiated stelement of the issus(s} v ba heard and decided, in
acoorianee with tha provisions of Arlicle 32, Saction a of tha paties’ sgresmert. the Arbilistor describey the
issua(s) to be heard and decided as foliows:
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Bulrvar, Morth Carofire wnd it AFGE, AFL-CIG, Souncd of Brisan Loosls F59. Local 408 30 Mr. Anifomy Lithe COntinsad:

is tha subjact grievance bamed by e previously Keg ULF andtr pracecurally Bswed and,
tharafixrs, not drbilradle? Fnot...

Did the Agsncy viclale the provisicns of Feeral faw, regidetions, andior the parlac’ Masier
Agroament (MA) when # deckied & memorgmium of undersfending (MOU) between it and Locs!
408 was insflective and would no be honored: then, implemantad overime liong
prooachiret hasay on & different MOU Locals 405 and 5%, and, i 80 Joing, BldppRadt over
Sergaining unk smployauy reprasenied by Locel 408 when overtima was oifared and sesigned;
thereby, advorsely sifacting bargaining unit amployses repressnied! by Local 4087 If eo, what
shouid the ramedy ba?

V. Relavant Provisions of Federal law, reguistions, andior the pariies’ Master Agrosment.

The Union maintens thet the pestinent provisions of Fedaral Law are Tide & USC 7114 and T116{d}; and & USC
5506 - And, the Eragmble; a3 well s, Articie 1, Sections a and b; Aricle 2, Saction &; Articla 4, Secions & andg b;
Asticia 7, Sections a b, ¢, d anst k; Articie B, Baction a 4; Artice 18, Section p 1 arxf 2; 2nd, Article 31, Soetion d
snd 71, 2, and 3 as baing the relevant provisiona of the Masier Agresmenl.  Tha AQancy's brief did not clie any
spacific provisions of Federal law and reguiations, but did specily that the following provisions of the
Agreament were relsvant - Article 1, Seciion a and ¢; Afticle 3, Sectin a; Artide 5, Saction &, Articie 9;
Soction p 1; Article 31, Section d, &, andt T 1, and Arficle 32, Seclion aand iy

The Arbitretor viows aff sppliicable Fedarai isw and reguislions rolevert, sspetially 6 USC 71 e
government-wide regulsions. While both parties have painted the Arbitraior 10 ssveral specific provisions of the
MA that Sach view se perfioularty relevant, i is interssting they agree oh only four specific provislons — Artdie 1-
Racognition, Saclion & Arfice B-Negotistions at the Local Lavel, Section a; Articls 18-Hours of Work, Seciion p;
andg Articia 31-Greivance Procadures, Sections ¢ and T 1.

{

!

Tha Arbitraice, howgver, sees e parties’ Master Agrasmend in total — that is all provisions within the four-comas
of the base document; as weli as, any supplomental agreomeniy and mamorandume of [
refovant, With the follcwing parts requiring padicular sitenion - The Preamble; Anticls 1-Racogoition; Article 2-
Joint Lebor Managesrant Ralations; Article 3-Goveming Repuiations; Article 4-Relstionship of this Agreemernt
Burseu Policies, Reguistione and Practises; Articia 5-Riphts of the Emoloyer, Arlicie Z-Rights of v Union; Article
Shagotiations at the Local Lavel; Article 18-Hows of Wark Articis 31-(rievance Procadure; Article 32-Adbitration;
Article 42-Effective Date and Durstion of fus Agresment; sind Appandix A Neverihelasg, whils-aome Arbitrators
ks 8 praclice of docuenting the specifics of sach agresment provision they find relevent in e body of thair
Gecisior/ieard; the undomsignad wit detail only those specific provisions and wording he fesls are needad to
support his analysis, findings, 8nd cecision; &nd, that detall will normally be placed in the sndnotes.

V. Bummary of the Partios’ Posltion{s),
A, Tha Agency/Employer.
Thrashold Challenges That The Bubject Grievance Is Not Arbitrable.

The esaence of the Agancy's pasition. as sxpresaad iniially in the grievance decision issuad Seplambar 20,
diring the AC arxf hearing, and, In poat-hanring submissions, is that the subject grieverce is nol arbitrabie.
MW:WWMMWMuummmhmmmn
haewring, and in post-Nesring wibmissions. the Agency slso claimed the grievance is barred becauss It
untimely and #he Union fled an earlier Linfair Labor Practice {ULP) charge with Lhe Fadera) Labor
Attty (FLRA) "over 6 samae (sue.*

> As for the contenticn that the grievance is burred bucause the Union filed an serdier ULP, the Agancy

-1

]
=

1

i

5
]

i

v lthat
c1

« then on Saptembar 11, 2013, flk the subjert grisvance; and
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+ thet the “issus inthe ULP is in gizect relafion 10 the iasue in the uior's writhon grisvanice and
advancad in the erbitration hiring.” [Emphasis added]

Cliing 5 USC 7121{d} which provides that ~ Issuas which may ba reiasd under a negoliated grievance proosciure
may, in the discretien of the aggrievwd party, be reised under that procadure of as 8N unfair ebor practics, bt rnt
under both procedures; the Agency points out that the Federal Court raviewed the metier of a grisvance being
barrad dus to the fifing of 8n unfair labor praciice and niisd that & grievance is barred when (1) tha sama {saue is
the subjsct of a grivvence and of the ULP cherge, (2) that issue was raised in s prior ULP charge, and (3) the
decizion to file the ULP charge was within the discretion of the aggrieved party.? Further, the Agency mainiaing
that the FLRA has consistently hald, “that an isaue I raisad within the meening of settion 7116{d) of the Slatute o
the time of the filing of tha grievence or # ULP charge, even If the grievanics or the ULP charge is not acjudicated
on the marits."Z Accordingly, the Agency malntaing that, besad on FLRA case iaw, tha subject grievance is bamed
by the filing of tha estier ULP; and must be diamissed.

if, howevar, the Arbitrator does nit find the grisvance is berrad by the earier filsd ULP, tha Agancy argues S
grievance is procediirally defactive because it wae not filed in & timely mannar.

>  As for the contontion that the grievance is proceduralty lawed becsuse il was not filed In g timaly mannar,
the Agenicy contonds that .

The parties’ Master Agreament (MA), Article 31, Section »™, aliows the Arbitretor 10 decida the timeless of the
griavance ¥ it is raised 5s & threshold issue.  The Agancy reads this provision as meking “it very claar thel a party
doas Nt waive an uniimeiness issue during the processing of the griavancs, sven if that narty doas not irfform the
other parly of the untisnekinioss issue” and that "the negotisted languoe siows the izsue of timetineas {o be reised
at any time up 10 the tims of & heanng before an Arbitrator.” On this point, the Agency erguee that the courls have
said, ‘A knowing plaintdf has an obtigation ¥ fiie prampty or jose s claim™. end thet Skown & Sfouri

if the lsnguage of A agreement ia tlear and unequivocal, #n arbitratar genaveily will ot give it a
maeening other than that sxpressed. . Even: though the pariiss D an agreemant disegres sa to s
meaning, an abitrator who finds the language {o be unambiguous wili snforce the Clesr
meening.. Arbirhlors apply the principle thal peries o a corfract ane charged with fuil
knuowiedge of its provisiong and of the sgnificancs of its Janguage... Thus, the clear meaning of
larguags may be snforoed even though the results o harsh or contrary to the priginel
axpaciations of one of the parties.. [and that)... Arbirators expect the parties fo pay tus reepact
fo the grievance procedure, not only by using it, but aise by obaerving its formal requirements. 2

Noting that the Ma, Article 31, Section d, provides thal “Grigvancas must be filad within forty (40) calendar daye of
the cale of he alleged griovable occurence”. the Agency angues that since the Unlon was “awang of the presumed
vioiation on July 3, 2013, that the grievance shouid have bean fited within forty calendar daye from thet dete.
Pointing out that, the orievancs form filed by ihe Union on September 11, 2013, provided thai the vicietion
compfained of ootiated on August 20, 2013%; and, that the Union's ULP filc! with the FLRA on July 25, 2013%®,
prowded that the prammed Agency viciation gocurred on July 3, 2013 — the Agency argues that the Union was
Gletrly sware the presumed violstion oocurred on July 3% therefors, the griavancs should have bear: filed within
forty cahandar daye of that dete; or, on or about, Augual 12, 21413, same thirty daye bafore 2 was aciunity filed.

K, m.hmmmwnmmuwmmuuwmmmm
grievance is procedurslly defective because it was filod with the wrong office.

P As to the contention that the griovance is procaciurally Sawed because it waa fled with the wrong office....

On this point, the Agency mainiaine thal the sublect grievance shauld heve boaen fllad with the Complax Wasdaen
and not with the Regiongl Director.  Hers the Agency points out that Article 31, Seation £ of the MA providas, in
paxt;

“...when filing a grievance, the grievanca will ba filad with the Chief Executive Cfficer of the
instititionfeciiity, if the grievance perigine to e acton of an indivical for which the Chiel
Executive Dificar of the instiutionfacility has disciplinary authority over... [Emphesis sided]”
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Relying on the testimony of the Complax's Human Resourcas Manager™. the Agency contends that the issue
being grieved involved e acheduling enct hiring of ovartime; and thal such assignments are done by the
Listtenants andfor the Captains of the warious instittdions within the Compilex — Therefore, sinoe the Wermien has

disciplinary authority over the subordinets superviscreimanagers at the Complex, the grievencs shoulkd have been
fllad with the Warden.

Finuily, arguing that she technical meauirements for Mling a grisvance ware negotiated by the Uniors the Agensy,
maintaing the Union should be axpected 1o comply with the techricsl aspects of the negotisted procedure. The
grievance was barred by the filing of a prior ULP; was untimely fed; and, fied with the wrong office; thersfors, |t
shouid not be arbitrable. mmmwmummmm]mmw
imvolving tha BOF and AFGE whera the arbitrator denied the grievanos for lsck of procedural sibitratxlity

Position on tha Merits of the Grievancse.
Tha comersiones of the Agancy’s poaition on the mesits of thiy case ane:

1. That the pariies’ Masier Agreement is 8 “nitional collective bargaining agresment” which
covers sll bargaining unit empioyses hvoughout the Agency, includirg those st the Butner
Federai Comectional Complax, regardiess of any AFGE Local sffillation.

2. That the MA, in the Preamitie and Article 1, Section ¢, clewdy defines "{he LUnlon® as the
Council of Prison: Locale; and, ideriifies the Council a8 the esciisive representetive of sl
heargaining und amployegs, rot the individus! AFGE Locale,

3. That the duty to bargain nesides only ot the kevel of the axckmive reprosentative; and, absent
an agresmant batwoon the piwtes praviding for local yegotietions or other of
asthorily, there ia no duty to bergein below the level of the sxciusive reprasantative.

4. Tht various provisions in the MA (including Amicle 18, Section p 1, the primary peowision
identified in the subjact grisvence as having bege vickasted) ana the product of impeat wed
implementstion {I&]) bargaining at e netional level by the sxchmive repmesntative; &Y
such, the MA hes established who (s eligible for overlims within the Agercy, regardiess of
jocation; and, it accordence with the ‘cover by® doptrine, mmmmu
bargein over metters aleady contained in or coversd by the MA®  Futhermare, ciing
excarpis from & previous Buresy of Prisons arbiirstion dacisions™, menagement's actions i
assigning cvertima ara coverad by the "réearved rights” doctrine.

Noting that, Asticis 18, Bection p 1, of the parties’ Master Agresmen providas. ..

*... when management detsmines that § is necessary & pay overtime for postions/assignments
mmm by berpaining unit amployees, quaifiad employses in the bargaing und wi
mwmﬁmmmmwmmmmmw
&mong bargaining vt emplcyves..."

The Agency argues that the a key problam with the subject cage Is that the Lnion, AFGE, hat asteblished three
fferere locals &t the Butner Complex; Locals 408, 408, and 3606, and, that Locei 408 belioves Articie 18, Section p
1.ﬂmm1muNMﬂmwummmnmdm4mmmﬂhuﬂw
locald are aksigned such cvartims.  Whiavess, management believes that the provision applies & sl qugitied
brmu regardiess of ther jocal membership desipnation. Morsover, the Agency fxther arguas

unit
that tie m&nﬁ just between Locui 408 and managernant, but gise batwesn Locsl 405 g the two other
AFGQE Locals ot FCC Buiner, Locsd 405 sexd 3608,

For the Agency, Local 406's position that — sach respective iocal reprasents its own bargaining unit, Gnd, as such,
mmmmmunmmmnmmumwrmw
Locel 408's bargaining unit employess, Local 408°s bargaining unit employess should receive aonsidenstion for

thess assignments befors olher Lacel's BUES — igriores the fact that s bargaining unit empioyaes st Buther ary

coversd by e MA; are In tha same national hargeing unit; and, that bargaining unt ia reprosanied by the Councl
of Prison Locss.



FMCE Cova H 4207388, U8, Dapartrrrant of Jusiics, Fudecsi Buwey of Prinone, Fadsl Goniiliead Sothpha, Sl
Exutngr, North Caroling wnd the AFGE, AFL-CI0, Counni of Prisan Locals 58, Loowl 408 and Mr. Anthomy L it oontinued: Pape

Tumning to the wording of Article 18, Section p 1, which steris off, WWWML@:
wmmymwmmmmmwmmww i the
Agency mainkaing thet this wording does not Emit the pasitions/assignments to pmmgin-inmmu.nr
o one local since the Master Agreament is & national sollective bargaining agresment™ Thenefors, it is angued,
smytime management decldss to use overlime 10 Gl & position/sssignmant Hwt normally woukl be fillsd with &
bargaining unit smployese, managemant must follow the subsequent requirements as detaBad further in Saciion p 1.

Moving to the next portion of Articie 18, Section p 1, which rends "...qualified amployees in the bargaining ung will
recoive first consiceration for ihese overtime assignmanis..." Then, noting thet “nualified bergaining unit
smplayees" e to recalva first consideration; the Agency claims thal the term “quakified” does Not partain to local
union TROMBership; but rathwr, o the gualifications needed to parform the specific posiiorfassigrmment.  For
example, the Agancy sguse thet in te sublect case, the Overtime in question periained to those assigrments
whare inmaise had to be taken out of the priscs facliity andg placad in a2 community hospitdl in order to receive
provide securily and supervision aver thase inmetes; and iri order for any BOP smpioyee % escort an inmate out of
the secure corfines Uf the prisan, thal smployes must have received and passed spacialired aining, known &
Ba:l:FMTmtBFT]m&::ﬂm Here, the Agenty points owt that any BOP employee ¢an raceie this

cortification, regerdisss of their posiion — ABUPMWMdeMwﬁﬁm & BOP cool consied o this
ourtification, & BOP comectional officer could have ths certificafisn; anyons, from any departmont, could have this

certification, Additionslly, non-bargaining unit émployees, superviaors, Srwd managers can also atiend this treining
& receive BPT cartification,

mansgement must ensure the bast poesible security snd safety to the public, ihe empioyees, and the
iruneines. Wotxyy that the work anvironment, of a corcactional fadility ia very differant from most other aopiayict
siiustions, the Agency pointa out thal, the Supretme Court has this fact and found thet prison
acdminisrators are antitied 1o more deference on the issoa of internal security.™ Ao, the Agency maintaing that the
Fmmemnw{FLRth}m:dwmmdmmhsmame“w
correctionsl faciity has special security concerns which may not be presant et other

Accovdingly, the Agency argues, I managament is going to fill an outside hospita sssigrmant with overtieng, onfy
thosa smpityess who have the BPT cestification am “quaiifed” to work the overtime sssignmant. Howsver, based
on this pordion of the provision, BPT cerfified bergeining unit employees would recaive first consideration before
BPT cartifiacl mon-bangeining unit smpicyess could recaive consideration,

Su, mcoonding to the Agency the sectisn which reads, "...bargaining unit emplovees mecaive ficst conaiderstion” is
based upon ihe diglincion between quaiifled bargaining unit empluyees and cuelified non-bargaining unit
empiovess; not the differences in AFGE Local affiliation. If that wara the 2ass, the Agency argues, thers should be
soma wording In the provision thet identifies it must be by individuat AFGE Local. However, the AQansy poinks cut
that the term "Local” is nowhers to be found in Articie 18, Section p 1.

Turring 1 the last porbon of Article 18, Saction p 1'0 wording ™...which wilf be disiributed and rotaled eguitably
Bmong bargaining il emiicyees,” the Agercy notus thal mhhslmmnﬂmMMMW
incividus! local union designation.” For the Agsncy, sinca the wording of Section p 1, dosa not dusignate by locsl
wHon, or any order for that matter, it is clegr that tha owerdime opporunities are among ol bargaining unit
ampioyess;, regardiess of what deparkment they work in. and raganciess of ndividual local union designation.

According 10 the Agency, Article 18, Section p 1's provisions, as negotiated by the Council of Prison Locals, reqgeine
memmhmmwmmmwmmmme
non-bargaining uiil empioyass. Thersforg, as long as & Buresu of Prison's bargaining unit smplayes b quelilied o
wark a partioular overtime assigrimant, than he o sha is aliowed to ba considerad along wiith g8 other bergaining
unit employess, with such 1% be rotaed sdquitably among gl other barpsising unit empioyess. The
determination of whe recelves first consiteretion {bargaining unlt ovsr non-bangaining unit) and who is eligibla for
wnnmmmimmwmmﬁmwwﬁmd}nmwwhm
Agreqmecs; arud, fhw 9o e ! v . [Eraphasis added]

Throughout ils arguments #n the mavits of the subject grievance the Agency hag sliuded thet the Unior's position:
on aesignme:t of owartime may someway infringe oh manegemant's rights under 5 USG T100(s), the FLRA
has haid thal. B dacision whather or not to Il vacant positiond is encompassed within an agenty’s o aesign
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delarmion when the overtime will be :mmmmmmuw

employees aseignadt to jobs, arvl that right cannot be infringed through interpretation of & contract by an Arbitrador
On this point the Agency tites VAMG, Togus and AFGE Local 2610, 17 FLRA 583, 964 (1985), whire FLRA
roviewad an arbitralion swani whare the arsitrator held that the agency violated the contract for eduitble

that provided soms overtime and then the agency stopped the detaii bacause the enplay#e was riot quaified 1o
perform the wzk.  The FLRA set the award aside stating thal i is management's right it datenmine the necossary
quaiifications for tha job. In ancther case, tha FLRA siated that an Arbitraior could niot compel management 1o Ak
positions with individual Orewents who contandad thal thay mat the agency qualification requirments; adng Hial
the sward provenisd the agercy from appiying its Inlerpretaton to quelification staddemie ond hereby denied
mansgentont s right 1o make salechions I filkng positions under 5 USC §7108(a)(2)(c). ¥

Agency further cautions, that arbitreiors should not subsiitue thesr judgment over MaNBRGINENL'S SackEons;
8% it can be shown that managemant abused their authorty. Citing Elkow the Agoency maintsina that many

have recognized that mucapk s restricied by the egreament the sight to schaduie work remeis with
managunent Accordiag to the Agency, o contiude that managemant must fil culside hosplitsl posts’ with
empiciyest. from only one Kkical union st FOC Butnar would be an abegaiion of managements righty; and thei the
nguzage in Articiex 5 9 and 18 would be maeningless since the Master Agraemant parteivs 1 i bargaining uni2
wepioyeds in the BOP. Furthemmore, the Agency srgues that an arbitritor hes siready deficved Article 18, Section
wqmﬁmm-mmmmmwmalnwmammq
te ba conmidered ngettwe in granting cvertime oppochuities; monsaver, that decision was uoheid by tha FERA.
Agmin, the Aricle 18, Sadtion p., provision does not state ihat management must use qualified bangaining unit
aigioyess from a pafticidar local union first.

gii'

wmmmuﬁmm;mmmmmuﬂuwmh ; and wara not raleed

until at the administrative confersnce witl; the Asbitrator. Noting thet the pantias’ Masier Agoeesari,
in Arlicie 31, Section », provides that "tha srbiterior will decide iimatiness /¥ raipad as a Syeehold issus™; and
thet the MA is ctherwise sdent an the reising Of procedural, or any-other, srtitmbiity cusstions, as well aa an
rbitrelor'e authority io ackirass such isswes; the Union questioned if it shoukl have been iorewamed of such

Novertheless, like the Agency, the Union reminds the Atbitrator that he is bound by the four cormers of tha parties’
Masir Agroament. Noting that Sscgon 32, Section h, in part provides ~ "The Arbitrator shalf heve no power 1o
add fo, sublract from, disregand, alter, or madify any of the terms of: 1. This Agreement or 2, Published Fadaral
aumdmmﬁuumwmr-muummmmwummmm
contempiated in the MAC that the MA only addressas threehold issuss in one placs and ln, &% rOted above,
Articls 31, Swetion e, regerding the washold issua of *tmetiness
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> Aa for the Agency's comtantion that e grievance is barred because the Union fad an sarfer ULF, e

+ fhet the FLRA has found for a grievance o be barred from consideration under Section
7116(d) by an esvierfiled ULP charge;

o e fnsoe thet s the sublot matter of the gravance must be the same a8 the
iszus Hhat '8 fhe sublot! matior of the LLP:

o such ississ must have been earBer raisac under & ULP procaduras; and

o the selection of the ULP proceduras must hava been &t ihe discration of the
aggrieved party. 4

In datarmining whether a grievance anc a ULP cherpge involve the same asus. the Union notas thet FLRA
siamines whather he ULP mmmmmmmmwmﬁwmmgm
whathet the fagsl theoriee sdvancad in support of tha ULP charge and the grisvanoa are substantially similar.™ ¥
the issue raisad in e ULP is not the same issus addressad in the grisvence, then the matier s adaquabaly
brought before an Arbitrator and the griavarcy is not barred by the prior filing of an ULP.  Similarly, # the legal
thacry adygrioad in the ULP is not the samea as that advancad in the grievance, then the grievance is not barred
arxd the matter is propevly befors the Arbitrator.

Tha Uicn ricies that hwo ULPs wara filed by AFGE Lacal 408 prior b tha filing of 4w aubjact grievance, Tha fiest,
flied on May 18, 2012, concerned & MOL Local 408 mainiained wis agreed 10 and signed by its Pregident and the
Compiex Warder'™ on or about Mareh 12, 2012, addressing e issus of overtime hiing procaduree and uiikaalion
of e Comectional Services Roster program in the Fedaral Madical Center (FMC} snd Fadem! Corrsctions!
Institution-2 {FCF-2). While being assured the MOLU was In affect, Local 40¢ was then informed thet, as a formailly,
e Warden of Federal Coredtional Inmtiution-4 {FCi-1) and the Low Seaarity Comrectiona Institution (LSCI); o
wall as, the Wanrdan of FCI-2, would heve to als sign the MOU. On the swne day, March 12, 2012, the Warden of
FC1 @nd the LSCI, caliad for all threa Unions at Butner, Local 405, Loced 408, and Lacei 3598, 1o bagin
negotiations for ¢ “One complax comnputerzed prograsn.”  Having no recelved a tnalized Sgned copy of the MIOL,
on March 16, 2012, ot the negotistiona for tha ons-complox computerized program, Locsl 408 seked that it be
provided a copy of the firalized 3MOU for 8 tvartime hiring procedures. Al which time Local 408 wass infarmed
that the Wardan of FOET and the LSCL *was taxing Locel 408's MOU an ovartirs prooadures off the tabie” Aftes
which the Local flled s ULP accusing ihe FCC Bulner with: bad faith negetation.

Accerdingly, the Union miaimsins thet in the first ULP the Local 400 wes accusing the Agency of bad feith
nagotistion snd soughl the Agency's fingiization and accaptance of the MOU sdidressing ovarime hidng
procedures snd utiization of ihe Comrectional Servicas Roster program within the instilutions & reprasantad, FMG
H‘IdFC!-Z:mdmbﬂmdmm#ﬂuFmWMWM&USC?H&II}{T.EJ.MB}, Thia
ULP was reschved by o Dottierent Agroament signad by e Local 408 President and e FCC Warden, end
appraved by the FLRA Febfuary 25, 2013, snd finsl sxecution of ihe MOU negotiatsd snd approved by Local 408
and FCC managemant, also on Februery 28, 2013, on Local 400's ovartime hiring procedurss and utization of the
Coeractional Servicas Roster program within FCLZ and the FVC *

Tha second ULP filed by Local 408, July 25, 2015® concemed FCC Butners ‘repudisiion™ and violation® of the
FLRA approved Setilernent Agreemerd signed February 26, 20113, and fallura to horor the provisions of the MOU
between Local 408 end FCC Bulner firslized and execulsd also on Febiuary 25, 2013 ~ By signing a new
theronardum of Undetsianding conceming cvertime hinng procedures and pilieation of he Corrachionst Sehices
Roster progrem with: AFGE Locais 405 and 38088, which the Agency meintained supersaded e MOL with Locs
A08 signed Febraary 25, 2013; and, therefors, wiuld ra longer bs honared,
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Accordingly, the Union argues heara thet the ULP was accusing the Agency of nepudiation anet violation of the
FLRA spprovad sotiiomant agresment and its MOLU with Local 408, finelized and sxacited on Februsry 25, 2013;
aguin based on violation of the Federa! Labor Relations Statute, 5 USC 7116{a)1, 5, 7, anxi 8).

While, both ti.Ps and tha subject griavance invaive the MOU egotiated betwean Local 408 and FCC Buinar on
tha ovortima hifing procaduras and ulilization of the Cormeciiona) Sarvices Roster program within the instihatons il
reprepanted, FMC and FCL2 from October 26, 2011, 1o March 5, 3012, tha! was finatiasd/sxecuted on February
28, 2013, tha Union notes that naither LILP aiieged & contract vickslion, and paricuiany, a vitiakion of Artide 18,

Saction p 1. in additon neither ULP alleged that barganing unit smployees representad by Local 408 wers
adversely affectsd and owed back pay uncer the Back Pay Act 5 USC 85085,

Accondingly, the Unipn requests that tha Agancy’s thieanoid chaange that the subiect Dsvanch is barred by the
Union's filing of a pravious ULF be danied.

> As for the Agency's contention that the grievence is procedirally flewed because it wes not filed in & Gmely

The Union offers the (ollowing timalie for key events leeding up 1o the fling of the sublact grievanca. .. Fallawing
inm-ﬁm«mmnnmmmmmmmcmmmmmmtmmhmu
cvertime hiring procaduras and utiization of the Carectional Services Rostar program for bangaining uni
employsas represeniad by Locat 408 in the Federal Madicsl Center andf FCI2 st Buber, on March 5, 2012,
agreament wae reached on & naw MOL..On May 18, 2012, Locei 408 filss the firet of two U Ps... On Februsky
25, 2013, the FLRA approved setBiament agréement was reached and Local 408 MOU was flly seecuted and
FCC managemeant agread to honor sald MOL... On July 2, 2013, FCC Butper managament signs MODU with Locals
406 and 3896...On July 3, 2013, FCC management notifias Local 408 that tha Februgry 25, 2013, MO with Local
muwmmnmmmwmummmmmmmmmh
inthe with Local 4085 and 3806...July 25, 2013, Loasl 408 files the sscondd LLF...On August 12, 2013, Locst
408 bacomes aware that FCC Butner started tha new overtime hiing procedures on August 11, 2013, ahd thet
Local 408’8 BUEs are being affactad...On August 13, 2013, Local 408 aitempts indormak resohtion....On Augst
15, 2013, Locel 408 betomas awarg that there are apparent ghtches i the new ovartime hiring: proceciures.. Cin
Suggast 20, 2013, Local 408°s BUEs are not sdiowed 1o 6igh up on tha FCR1 and LECI cvertiog rosMes. . aai Py

Sopiember 11, 2013, Looal 408 files a formai (rievance al that the Compinx Wisrden™ violmted 5 UBC 7118,
tha pertias’ Master Agresrnenl, Artkie 8 end 15; as woll as tha Py Act whan he changed the wey bargeining
Lnit represantad by AFGE Local 408 were assigned/ired for overtime from thet agreed to s ottiined

ﬁmm“mwmmmuyama, batweaern FGGWWWAFGEW
ang 3308 tharsby shpping cwer andior desiying BuEe represented ocal oppontunity to
apigneidinired for Cverivm, ud

White the Union acknowedges receiving & memosancum rom tha Complex Warden on July 3, 2013, that the
owvartim hiring procedures agreed fo in the MOU between FCC Buinar management and AFGE Locals 406 ang
3850 woukd taks effect on Auguat 11, 2013 — & was not urti] Auguat 12, 2013, that Local 406 astuaty \earned et
the new procedursa wers being fotlowsd, and Augusl 20, 2013, Ihat Locei 408 had knowledge et BUEs
rapresantad by Local 408 wera being adversely affacted by the new procadurss.  Accordingly, on Seplembar 11,
2012, thirty-ane {31) ealendar days alter actuai knowledge that the new overtima hiring procadurss ware being

ueed and wenty-three (23} calendar after laarning that BUEs represantad by Local 408 advarsaty
Mdmmfnmiqﬂmmmm:d. were bk

Furihesmore, 88 noted 00 the grievance form Locs 408 views tha sitions inisted by tha Buiner Complex
Wardarn's exaoution of the MOU with Locals 405 and 3886, seiling new oulside hirdng prochdures which sdversdty
affoct BUEs repcaseciad by Locs 408 as & cortneing wickaton of 5 USC 7118, the paslies’ Masier Agrannant,
and the Back Pay Act, starting on August 12, 2013, through at laast the date of the hasring i the subject cane, Ag
the formad grievanca form Slearty showed the alleged viottions and resudiing ediverss BcBoos ware ocourtiyg dmily
the Union; maintaing the "condinuing violation docining” eppites.

Citing Sfowi & Sikour™ the Union argues that many arbiirators have hekl thet “continuing” violaiions of an
agreament {ae opposad o & singe isolaled and completed transaction) ive rse lo “continuing” grievences in the
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same sense thal the act complained of may be said 10 be Rpeatad from day o day, wilh eech day tealed &5 @
naw ‘occumence.” These arbilrsiors panmit the filing of such grievancas al any ime, although any back pay would
ordinarily acorue only from the date of filing

Tha Union notes el the Agency, n 1g final dacizion on e sulject prievance, M Peading, and in post-heering
submisgione, erguas hat the subject prievence with Bled with the wong office — That i, it was fled with 4w
Ragionsl Dicectar and oot with #hwe Comglex \Wardan, Hmﬂuwawmmmmmw;
Lisutenants are the BOP employees who make e ansighments of gvaertime; and, it is their aciony which have
resulted in BUEs reprasentad by Local 408 allegedly being adversely affecied. Tharefors, Sinca it is the Wanten
mmmnﬁnuymihmtymlhammm In accordancs with Arlicls 31, Section 71, the prievance shouild
have bean filed with tha Warden ™

W.mmmmummmwmmcﬂmmmmm
subordingle ampioyees. While acknowledging thal the Complax Lisudsnanis ars e individuals who
sohedule and sasign overfime; it was the Complex Warden who execiied the MOU with Locais 405 end 3606
which estabdished the new overtifne hifng procadiuyes; and who authorized and directed tha change of procedures
which tha Lisutenants feliow in identifying and salecting emgicyess who witl bg assignat cvariime. Tharskea, it is
tha Complex ‘Warder’s actions that fre Urion cieims viclatad & USC 7115 the partie’ Masisr Agresmant, Articles
S aoxt 16 us well ms e Back Pay Act. Clharly, as the taetimeey of he Butoae Hiseen Reaoaons

mhmewmmmmmcmmm“mw
Institution Wirdens, Associste Wardany, and Captaina, ™

E

Since the subject grisvance concemad thw dicect aclions of the Comphax Warden end his decision - 10 approve the
naw ovenim hinng procedures estabiished with his axscution of the Memorantum of Undarstanding with Locale

Sios the wublect grievancs wis spptoprisialy filed with the Regionet Direcor, the Linion mels tha Arbitetar 1o
dany tha Agency's threshold chalienga.

Poaition on the Merits of the Grievance.

Bafore addresaing the merits of the grievants, the Union spent considenabie fims “atycating” ths Arbiletor on the
wcumm“mdm' o e labormanagement telationatip &t the Buinar Federsd Comocionat
-4

Az noted abave, one of the comersiones of (e Agency’s position on tha merits of ihe griavence is thet the Master
Agreament Giearly ssiablishes thet the AFGE, demm;summwoﬂhn
Suresr-wite bargiinitg urél comprised of all BOP amployees a3 defned in 5 USC 7400 Tharefore, the AFGE
Looals, sueh anLoca! 408, do aol represedt smployees in thic own bargrinkng Wi,

Acknowiedging that the Csuncl of Prison Locals ia the axclidive represetilative of (e Sureai-wide bargaining
unit, Local 40B strongly maintains that %, an well 88, ajl the other AFGE Locais at the various BOP
Inektufionmfaciiities, does in fact raprasent it own identifisble group of bargaining unit smployese.  Furthenmofe,
acconing w tha Union, BOP menegeendn has o nistory of recogrizing s mionomy of te Locals, 2uth & Lot
408, as the rupreanniadive of p distinc groun of BUES. i fact & tha time of the DHeaning of the Subject grisvanoe
tha ware three AFGE Locals tepoesenting el own dsting araup of amplavees &t (ha Buinar Comebax, Local
405 represanting some 282 or approxdmaiely twenfy-four percent of the BUEs, 408 ragresenting some 662 or



FMCH Coas §1 AT, LS. Taparienark of Justing Fedarsl Moy o Prisons, Fodena Comecional Compin;
Butrir, Morth Caroling ibd ¥is AFIGE, AFL-GHD, cmwaulmm,wmmmmmm Frge 14

appraximately fiity-six percent of the BUES, and 3698 reprasented some 240 or approximately twenly percen of
the BLIES @t Butnar.

Through tastimony and presectalion of axhibiits the Union then explained the structurs and docusmantsd the histony
of the LoGais and their relationship with the Council. As presarted, the highlights of Butner's developmant and the
astablishwoent of AFGE Locals and their respeciive regesantational rofe an ~ In 1964 Buttver facikly consleted of
iwo instituions, the Federal Cormectional Inatitution, 3 madium searity fadity, (designaied as FCH1} and the
Foderml Prison Camp. At that ime there was only one AFGE Local, Local 3898, repraaecing Butner

in Ssptombar 1965 a new facility was sclivated, the Low Secuwity Corvactiona Institution (desipnated as LSCI and
a sacend AFGE Local, Local 405, was estubisied lo reprasent smployass awsigned to the LECI and the Canp,
in 2000 the Faderal Madical Center wag activated. With the opening of the FMC, Butner now was comprissad of
four instibtons, FCI-1, the LSCL, the FMC, and the Foderst Prison Camp. Howevns, aven though Bilssr now
conaisted of four Instihdions ther was still only two AFGE Locals &t Butner, Local 3636 and Lacal 408. Then in
Oecenon 2000 AFGE Local 408 wag #ctivatad, With the activalion of Local 408 etalf in the Tour inethullons at
Butner ware represonted by threm Locaia — Local 3698 reprasarted BUEs in FCIH, Local 405 represanted BIEs n
the LSCI andj the Camp, and Local 408 repessented BUES in the FMC. in 2008 a serond madium securfy Fadersl
Corractional Institutior: was openad {(designated FCI2),

With the activetion of FCI-2 Butmer became a Complex; and, decided to comsoliciale depariments.  This
eonackitetion required the Locals 1o figure out how they were going to b corifigised. The three Local presidenis
sphit up the depeartmaert functions and instfutions.

Am:ﬁuir.unfzmzﬂu&inﬂummmﬁlmwmmﬂlm” Locsl 406's
nsikonel covetage was the LSCH Local 408's wadiidiiontd coversds was the FMC and FCI-2; Local 3806's
instilutionsl coverage was FCI-1; and Central Office/Re-entry Ralaigh CCM activities wers rapresanted by Loos)
3648, Whils sach Local was stil Weriifed by its organizational toverage, with the consoidition of dapartments
sach reapociiva_tocal also represonted amployses assighed toiworking in spacific cperational divisinis or
umnaa“mwmmbyim:mmwemmmmmmm
BUEs in the LSCL it only Wsm@mﬂt&hmm
RatrasiioriEducation. Ltaundry, Food Sevvices, Wemehousa, Truet Fund, and R Dwﬂhhini:.r
institutions, a6 wel as, Cotectional Services and Caze managanwCounsalors/Socratanies in the L8CEH Loosl 408
was recojnived as rapmskning BUEs in the FMC and FCL2, it only represeriod empioyast assigned i fw
mngdmmmm Corrpclional Sérvices in FMC and FCI-2, Madice! in sl Tour institutions,
Cass MmaragersiCourseioralSecremnes (n FIC and FCRZ, Paychiptty Services i all four inglitulions, snd
Peychology Barvices In FMC, FCI-2 8nd LSCI; Local 2898 was reZognizad a8 representing BUEs in FCL1, |k only
represarted snpioysts assigned (o the Toliowing divisionaifuncionat activicea — Faciiies, , and Religious
Sorvices in 8l fowr institutions, 9 wel as, Comectional Servioss, Case and
WMnFmi;mmmmcmmmmmhdm
nupbitudions,

Whils, AFGE and the Coundil of Prigon Locals are the recophized exciusive representalive of &k BUESR in the
Buiresn:, funciohady thet duty rettes onfy 10 the negotigiion of the Master Agrasment and handing Bureal: wides
mulli-nsitution issuas and grisvances Steting with the Preembile the MA onvisions rapresenistien and
ragutiation at the watitlutoraifeciity level through AFGE Lacals™. For gxample, Articls 2 dealing with “Joint Labor
MWM:mSMTM%MIhnMMMhMﬁM
mENagement mealings at the locsl level... The achsl procedures 1or jocal lebor Managems l___}i'--.l'l g Wil
W[&WM mammmmw n Section g1,
Waﬁumwummmwwmumdumdwmﬂm
ineuhml " and at Saction d 5, *. MMWMWWEMM e kocg L) .
whl be rokfied,. -and the mamnar in which locel s 8

regoliatad locai " [Emphasis added) in fact, mm-!mwmmlnmm WO
2ome oleven: times in the MA; the term "Local President andior Local Uniors Prasident” is mantionsc] some fourtesn
timas, sand the term "Local supplementul agresment(s)’ is mentionad some five times.  (round rulas for local
regotistion of suppienental agresments ame even presentiud 8s an sppendix to the MA.

The Undon then explained how waa aesipnad] andg distributed up untl the execution of the new procedunes
by the Complax Warden in 23", As of 2000, and up io 2013, each instiiudion hod its own overtima procadires
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nagoliated by the Local reprasenting BUES in that inatitution, in acoordance with Articie 18, Section p; e by Locsl
3698 for FCI-1, Locet 405 for LSCI, and Locat 408 for FMC and FCI-2. Sinca each Local represanted BUES within
3 spacific insution, s BUES wers given first considargtion whet posting overtiene within that Institution o
involving kumates from that institution.  While esch Locs negotisted its own procedune, eiher wih: & formal MOU
or some cther pakcy ssuance, Local 405's first formal MOU addreesing avertime hidng procedunas s wifizelion
of the Cormectiona: Servicas Rosier program was executsd on November 4, 2070, for FMC end FCH2 BUEs.
Nﬂ.h2ﬂ11ﬂﬁ'ﬂmtﬂ4¢mﬂﬂﬂm9:madhmnsummdmm 408 and 408 partaining to
mmamnmnmmmwmmmmwmm
freatment at his sasigned instituion, FCL1 and ESCI.  These negotisisd procedunes wane understood and

respected &y e Agency.
Accordingly, the Umion arguss Tt thess negoliated procadures satablished & pettem of behavior thel became &
condifior of employment; thet is & "past-praclice’ had beoen Whils 2 matter can quaiify s &

: tha Union submite the nagotiated and estatdished procadiies fliowad by sach AFGE Local at Buiner
became mmmdmmwmmmmwmmmmMMﬂ

The Union further points out that all times prior to 2013, the thres primery Localy st Buiner, Local 405, 408,
m:MWMWMMNﬂhMWHWMdM.
Further, throughout ak these years the Agency recognized the first sonsideration mandate conteined in Articia 18,
Section

enortine, 19 ree Locais et managhment a joint mmmwmmammmmm
P, with respact to the firat consideration issue. mwmmamwmmmmm

5
i
i
il
°
i
E
i
Ler

managéments representative in Manch 2012, When the Uinion requested the copy of the agresement signed by
both patias, the Agency said hars wae no agresmert. As 8 reault, Local 458 fied n
Taatinpny and dooumentary svidence, ciearly showed thet after the WP was filed, from May 2012 Hyough
Fabruaty 2012, Local 408 arvd manegament engaged an intensive regotiation which inciuded sprecdimately tinety
meatings and avan the intervantion or & mediator, without success,

&
i
g

With the assistunca of the FLRA a Settemant Agreement wae entened ending the ULP and requinng the
mﬂm.nmmmu which withs compisind during the pasiod Febluary 2529, 2013, and wis sifaciive
immediately. mmwm&mmmwmmmw a “Notice o
mwmmmmmmmadm mmmmmmmmmmm
would]... axecute and honar the Memorandum of Understanding on Overtime Hirlng Procedures and Utilzetion of
MMMMMAFGE {ocal 408" Fisthermore, the axecuter! MOU provided that
mmuwﬂmmmu;mmmmwwmwwmm Any rew
negoliations conceming the prodedises for avartime will review the procadures ksted here and be incorpormbed for
nagotietons In tha new nogotiatians. . Shoud any issuesiConcame ariss se & remult of this M0OLU, the Agancy wxd

Local 0408 agroe o diazuss them within seven {7) working deys of notifiostions of the issud or concwm.”

With regard o the ULP peitiemant reduirements, the Linion points cut thet Butner management did post the
radpired Nolicos At emaked ciples of the nolice 1o all BUES represeniad by Local 408, However, the Union
mairtaing thet by Merch 18, 2013, ﬂmtu,uﬂunwumdaysnfmammnfmw the
thwmmmmmwammmﬂmmmmwmm1
2013, Local 408's Prasident received an email regarding & maating for the digcussion of complex overtime.
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Joc T penties o the Fabroary 2013 agreamard and the iikersl maening snd e chvious intentions of the perties
when thay enterad into that setilement sgraament andg MOL.

& the Union's beliaf bt the Agarcy’s aclions cleady show that managament st had the bdection of
complying with the Februsry 23, 2013, agresment.  Prior to the February 2013 agrsament, the Agency’s posiion
was il 1l intended io imglemnt 8 compiex wide ovartime procedure.  Local 408 fieroaly cppossd the Agency's
S0ANce. It was In this soenanio that the Agenty antanad info the agreement.  However, &y the activitias that ok
plice aftarwards show, the Agency’s conduct and execution of the agresment befors the FLIA was a farts,

The Union argues thet once the PLP was mesoived and FLRA was no ionger kwohed, w Agoncy fall free 10
ignane its newly axBouted MOL with Local 400, Clasrly, the Agenoy's aciions from March 2013 make & mockery of
the proocess and afforts of FLRA and Local 408 1o teacive tha ULP, Tha Agency’s actions sre clear evidence that it
had no inteniion of complying with the Februgry 2019 Seltisnenl Agresment and the MOU mxecaded through
FLRA's sssisunce. With Loce! 40Is refusal to engage in new negoliations, Buiher mMarament datided to-push
through e complex wide agnaement with the ofr twa Locels, Thet golion cisarly demorsiraies bed Isih
MM%&M&MW%WFMaMMMhMMWNMh.W
WO Locs

Herwe the Linion pomts 10 B USC 7114, whith provides in part

*...The didy of an agercy and Bn extciusive reprasantative (o negotiale in good faitlt undar
subgaction (a) of this section ghall Inchudae the abligstion - to spprech the negotistions with
a afircsra resclve fo raach a colfaclive bargaining agreament...

On this point tiw Uniot maintains thet the FLRA has amid “in determining whather & parly has fulfilad its

ning reeponsiEity, the iofality of the circumstences in a cme muat be considered.'™ In oher words, the
Aufherity generally shuns (he appiication of per se rules to identity bad faith acts during the bagaining peaene
instond, & iooks at the avidence as a whole 10 ovalugia whather & party has aomplied with ihe mendate
7114} | famong cther tingy) “approsach e negolistions with & sincend resoive i raach a collective N
m,...*mmwmmmwmmmmmmmﬁmmamm )
tc evade or frusirele the bargnining responsibility” outlined i Seefon 7114(b).

As for the Agency’s negotistions with the ofher two Locals for 8 complex wide overtime s Looal
AR Prasident wis 0id by poth the formsr Comples: Warden and FCI-2's Warden that T ool not erter
imo 3 compiex wide overime procedurairoster Unless ai thres Locals' Prasidants agreed and signes -off én-iie
Agreemert. considering the facts of this case it Is obvious that Butner management negothsiag e
joire. MU widh Loosis 3608 and 405 in bad faith knowing thet the ack of sgeaement by ‘el Bxea Locels, e
complax wide ovartime procedureiroster would violate Arficls 18 (p).

For tha Unlon there is litle doubt that e Agency's Boions subsequant 1D the cxscution of the FLRA spproved
sattiemers agreemen! and MOU with Locai 408 1o foraciosa on s promises and procesd with the saoution of en
agranmant with only two of the tvees AFGE Locgls at Hutnier and aclivate a sompliex-wide auertime procadupe o
roster violated Asticls 18 (p} end causad BUEs reprsseried by Local 408 10 ba siipped over and deviec finst
consideration i the assigrment of overime, theraby sufering an-sitersiion of thelr overfime bapefs.

Hore the akks the Arbitrator to fully consider the testimony of Lacal 408°3 Chisl Stswand™ and documentary
pragenind ragarding the Union's raview of defa from ovartiens slgnaup Hate prior to and efies:te
W'MMWMHMMMMMMMMMBUBWW‘
AD3, That review looked 2t u samping of overtime assipnediworied cietng slever: 111) pay peviods from
2013 through June 2015 and; the Union batieves slearly foung many izstances whsne BLES repressnted by Lood
408 were skipped in fhe assignment of ovartime, The akipping over was hown 1o have oCcUmad on NUINOLYS
occasiors end in vorious acenarics. Accordingly, the Union argues that i teview s the mesuling
documaniation antenad into evidence cloarly show, where aif BUEE waere induted in & single aigr-up sheet:

1. Evaly tme thet & SUE not representad by Local 408 was sssignadiworked cvartime
within institutionsdepartmaniiposts represented by Local 408, & BUE repressrited by
Local 400 had beet akipped over.
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2. Whengvar a nor-bangaining wnit smployes was assignediworiad ovarime n an
instindion/dapariment/sost moresentsd by Local 408, a BUE reprasented by Local 408
had baan skippad over. And,

3. Vilwira emglovaan wivy ware gradad G512 and above, who should NEVER ha sliowed
to work overtime... Evary time ary omployes greded GS-12 and above worked cvertime,
riod oy DUES represtntet oy Lotal 408, tat BUES repradaned by Locals 3008 nd 405
ware slipped over

The Union also submitted evidence that “List Exernpt Overtine Logs;” which & claims were supposad & be ubed to
make Ovarlima agsignments only in smergency tircurnsiances, have besn sbused. Heve the Union's review found
irstances where smpioyass were sasignedivorked gvertime continucisly Gver short periods of tme theough the
use of the “List Exemet:* which, the Union clsims would be gknogt impossible.

in order to quentify tha sstimated amournt of ovastima pay BUEs representad by Loce? 408 were deniod by haing
skippad over, the Union's sbudy ueed the selary for grada 5S-08, stap 6, as the svatage pay of a BUE reprasented
by Looal 408,

Admitting that 8 review wes not a “professiont shudy,” and, that there might be emors, the Union points ot thet
thel review cleary showad:

1. Burng the August — October 2013 pericd BUES rapresantsd by Local 408 wers skipped
over for an estimated 6, 154 hours of owartime; @ an estimatad houdy rate of $40.04 ihet
amounts ko approximately $245,406.00 in missed overtime pay.

2. in November 2013 AUEs epreseniad by Looal 408 were skippad over for an estimated
4 554 hosars, al dw asfimated Boury rata of 540.04 et amomxted to soma $183,943.00
in missad overtime pay.

3. In Dacember 2043 BUEs ruprasented by Local 408 wens skioped aver for sn estimeted
2,064 hours, joaing some BH2 843 .00 in gvarime pay.

4. In Jawualy 2014 BUEs regresented by Local 408 were skippad over for an astimaied
1,720 houra, ieing sEme $59,869,00 n overtime pay.

3. In Juby 2014 BUEe represenied by Local 408 ware skinpad owie for an egtimated 5 184
hours, losing some $207,567.060 n overtima pay.

8. And in June 2015 BUES represanisd by Loeal 408 were skipped over for an estimated
2872 nours, owngg some $406,887 .00 in overtime pay.

in teaal e Union argues thal it fimited review of averlime rosiers betwien the period August 2013 and June 2015
found BUEs represented by Local 408 ware skipped over and joat out of an astimated 22,388 hours of ovartine:
and, wers therastore, deprived of an estimated $856,415.00 of overime pay

 gommary, the Union argues thal ia iimited review showe that ths Agency's actions resulted in BUEs
represeriad by Locai 408 being skipped over in the assignmenthiring of overtime duting the paciod Avgust 2013
through June 2015 in violation of the parties’ MA , Article 18, Section p; thersby, being adversaly affected through
WﬂWWmﬁmMmﬂMhthmdﬂw‘mdhw.
allowances, or differertials of the BUESs representad by Local 408 in violaticn: of the Back Pay Act,

Heeo the Linion points cut that the Back Pay Act providas in parl that an employes "iw entiied, an comrection of ite
perennel acton, 10 reosive, for the pariod for wiier tre persorsel atiion was i sftsct -

¥ 8N amound equal 10 B O any part of e pay, allowanoas, or differeniiale, as applicable
which the amployss normelly would have eamed or feceived duing the period ¥ the
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+ reagonable sfiomay faes related ko the parsonnel action which, with respect & any decision
relating to en unfair labor practics or a grievancs processad,.. .

Furthermore, the Union points out that the FLRA has ruled™ that the thweshold requirement for entitiment of
attomay's feas under the BPA {8 a finding that ihe grievemn was sffectet by an unyustified or urvwermranted
pacsonnal acfion, which resutted in the withdrewal or réduction of the grisvant's pay, eowancet, or diffamatiots.
Onee auth & finding is made, the BPA further requires thit an award of sttorrsy’s faes be:

» in conjunction with an award of peck pay to the grievant on correction of thw personnal
sction;

» reagonabie and related io the persome! action; amnd

e i accordance with the stenderds establishad under 5 L.5.C. sec 7701(g) which pertain 1o
stomey-fe awands issued by the Merit Systems Protection Board.

Furthermore, the Unicn also points aut that the FLRA has nied thet the threshold requinsment for an awaed. of
MfMMMEP&haﬁMWMNMWMWMWaW
parsarnel action, whidh resulted in the withdrawad or reduction of the grievant's pay, alfowkncss, or differsniials.

wwamhmmewmmﬂmmmmmmﬁm
01{g)."

To obtair fees, & parly must prevadl in the sbitraion.™ To quaify a3 a prevalling , an individual must have
rdcaived “an anforcesbia judgrment or ssttiement™ witich directly beneafitad Hém or her, $ampla, o arbitrator's
raduction of u suaparsion 1o repritnend gqualified tha grievent &s the Drevaitng party. MMWWM
2 prevaifing party when he or she prevails on one thaory of the case bt falls under ancther theory. ™

. the Uricn gske the Arbitrator 10 find in #s favey and uphold the subject grisvance. I the Arbitrakr
mmmmwﬂWunummmﬂmwwmumwmhmhw
foes if it compiies with the critsdia of 5 LISC 7701 {g).

VL Discusesion, Analysis, snd Findings.

i orded 10 property kress the: primary Guaslion® aNY iSSUee Taited in 1is grievance, # ik receesary 10 have 3
claar Understanding of the svents and actions taken by the parties in response o thoss svants leading up o
August 11, 2043, and AFGE Lacal 408's aubmission of the grisvance that is the sublect of this sybitration. And, &
brief racap of the developmant of tha Butner FCC will halp 6 focus on thoas svants and gesSone.

The Fadersl Buresy of Pdsans operstes seveml dfferent typas of faciites, mcluding individual Cutractionsl
instilufions, Detentian Centers, Prisors Campe, Transfer Canters, Madical Centars, Panitantiorias, ard Metropolitan
Comectional Gerters, a5 wall 8, fourtesn Fadersl Correctionut Centass (ECC), tne of which is $e Bulner FCC in
North Carolina. hmMWhWﬁWW&MNWWH

» [n 1984 Buner consistad of twe faciiities, the Faderal Corractional inetifution known iocally
nF{:HmaFMPﬂmncmwmdmaFGEmni TMbar D890, representing
the faclies bargaining unit employees (BUEs). In Sapiember 1595 & now faciity wes
acfivaied s Bubrer, w Low Security Coractionsl institution known locally ae L5C1 or Low:
and 8 sacord AFGE Local, number 405, was addad (o rapcesant BLIES in (he new faciilty.

= On Fabasary €, 1838, a now Master Agreemant Datween: e Foderst Bursa of Prisons {the
WMMMmFdeMEW;MGELM Councll
of Prisan Locals — 33 {ihe Urion) i the exclusive reprasentative of the natiorwide
mWWmmwmﬁGEmem“hmwfme
for the purpgee of repraasnting bartsaining Unit employeas af the institulionfacility level

« [n yase 2000 the Foderad Madical Centar, known 88 FMC, was activetod. With this new
faclty Bunar now hed four instilutions ~ the FCI-1, the Camp, LT} end the FMC: and, in
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Buyr, Hort Ciarchne et 1 RO, AFL-CHD, Counch of Priscn Lacaks #55, Loowl 408 wie! M. Anthory Litths pontinad:
WHGE activated ths third Butner Local, number 408, it represart BUES in the

« In 2006, @ second medium security Federgt Comactional Insiitutiont was cpened at Butner,
krown a8 FOIL. Accordingly, BUES wers represenii &5 Toliows — Local 405's irstiutional
coverage was the LSCI; Local 408's instikutionar coverage wae the FMC and FCL2; Local
3689%'s instittional coverage was FCI-1.

s+ With the activation of FCI-2 Buiner becama a Complex; and, management decided o
cansclidale deperiments. This consoligation required the thred AFGE Locals 1o figure out
hrw they ware going o be configured.  The tree Local presiadents split up the depertyant
functions and ineditutions — While sach Locsd was still identified generally by it organizational
coverage, with e consolidation of deparfments sach respactive Locs also repragenied
WWMMMWMWMMM

a  While, {ocal 435 wes recognized as rapresarting BUES in the LSCL &t oow
represenisd employeea assigned o the following divislonaifuntional
acliviies - Recrestion/Educaiion, UNICOR, Laundy, Feod Services,
Wamhouge, Trust Fund, and R & D within ol four instiftutions, as well a8,

coammmmcmmwwmumm
LSCI;

o Local 408 was racognized as representing BUES in the FMC and FCLZ, 1
POW TERTGLEMISY erpityens Asaipned 1o The following dvisioneifuncionel
acfiviies —~ Comactional Sarvices in FMC and FCI-2, Medical in all four
inuﬁh.l:bm, Case managersCounsaelors/Sacretaries in FMC gnd FCR2,

Seivices i B tour instikdtions, and Psychology Sendces n
FHC FCL2 and L8C; and

a Llocgk 2696 wes secognized as representing BUE: w FOR, 3L now
represented ampicveas sssigned b the fobowing divisionalunciionu
aclivitiss - Eacilities, Safefy, and Refigious Sarvices in alf four institubiorss,
asmuas,cmmamm,cmwmmm,
ard Psychology Services in FCI-1,

+  Asfor pvertime procedures... From year 2000, in accordance with Adticle 18, Section p, eeth

Mﬁmhﬂmmmﬁmmwwmmmmnuam
that ingtitutian’ ...

o For FCi-1, Local 3896 had its own procedurs with BUES represantad by
ioca 3086 given first considbration whan posting overiime within thak

|

v For LECY, Local 408 had its own procedurs with BUES Toprasanited by Local
405 given first consideration whan posting overtime within that instiution:

o For FNC snd FCI-2, Local 408 had itz own procedue wilh Blits
represartsd by Local 406 given first considaretion when posting overtime in
thcese institutions.

o &ihce sach Local mprasanted BUES within a specific insliiution, its BUES
were given first consideration when poating overtine within that inetitution or

«  On January 12, 2008 AFGE Local 405 fied a formal grigvance concewming & chanpe of
policyipast practics wluting o the quakfisations of BUES {or oveditng, . Speciically, a new
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policy thet BUEs may not conslder thomsalves #s gqualified for overarne if the avalinbie
umﬁmmmmmmm

s  On or about Apri 18, 2018, amnlwmmmmﬂmw
Buther FCC ralaling to payment for Ovartirne.

« On Saplember 17, 2010, Local 405 filss a second formal grievance cewaming & changs or
poﬁqubutpradlmmmrummlnaﬂmnfaum BUES ta wark overtime that conficls
andfor aved aps with their primary shit ™®

* Local 408's first formal MOL) eddressing overtime hiring procedures and utiizetion of the
cm&mmmmmmmm4 20140, for FMC andt
FCH-2 BUEs.™

»  August 10, 2011, propoaal made by thrae Locais 405, 408, and 3686 which e Unlons
mainiain comphied with MA, Articla 18, Section p1, o ensure that each Local receiad
reprasent,

« During the panicd October 26, 2011, through Merch 5, 2012, Local 408 is in nagotistions with
Butner FCC an the issus of overtime hirng procadiures and uliiization of the comectional
gafvices roster program.  Agrosnert was reachsad and Locad 408 Prasident and the FOC
Complex Wiarden signed & MOU.

s  Merch 12, 2012, L8CI and FCR1 Wwden calls Locas 405, 408 and 2696 o start
mmaMDUhummWWm

* May 2 2012 Locals meet with menagement to conrtinue negoliation on overtime
proposal... Local 408 was told the Wardens of LSCUFCL-1 would sigh tha Locel 408 MOL).

+  On March 18, 2012, during the regotiations meeting on the One Complax Computerizes
mﬂﬁwmemmmumwchmﬂmmmm
MOU and was “taing it off the table,”

*  On March 18, 2012, Locai 408 files the first ULP.*

*  OnMay 17 and June 2, 2012, meetings continued wilh management and three Locals on the
mt:m-plumﬁmmm

o hay 23, 2012, managament and throe Loceis decide 10 request medidtion.
+« Oclobar 11, 2012, madiation hek no agreeman: reached.

«  Fobruary 25, 2013, with amaistance of FLRA, Setisment Agreament reachad betwean Local

408 and FCC and Local 408 L
4 Bung s MOU on hospidsl ovarime procedunss

»  On Mamh 15, 2013, Local 408 received email from Butner management providing et the
Agancy waried to recpsn negriistions on One Gorplen Qvactioma.

« On April 12, 2013, Locad 408 recaives email from Butner management that Agency waniad
to easchwediia One Complex cverinya nagotiations to Apell 22 2013,

¢«  OnMay 7 2013 Local 408 receives email from Butner manegement that Agercy wanted to
rescheduld One CWMWM;MWS 2013,



FUCE Case MI450700-0, IS, Dapwemant of Justins, Fadarsl Burasy of Prinors, Faderad Carectional Compie, Page -850
Butrr. North Carsing 2nd the AFGE, AF:-CH, Councd of Priscr Locain B33, Leatel 408 snd M. Andhony Lille coninued:

v On June 18, 2013, mmmmlmawmmdwmmm
aiready has a MOU ¥

. mM;zwammmshmmummmumMm
One Complex cvartime procedures.”

»  On July 3, 2013, Warden repiies & Local 408°s June 18 smaii natifying Local 408 that the
Falbnugry 265, 2013; MOU agread upan with FLRA approvel was ineffeciive and invalld.

o OnJuly 25, 2013, Local 408 fiies the second ULP for repudiation of apreement ™

« On August 11, 2013, FCC Butner bagen new Complex-wide Hospitsl Tverime Hinng
Procadures.

»  OnAugust 13, 2013, Local 408 attempts informa? resolulion process. ™

. mnugggumzma.mcwmmmmmmw
program.

s On Septembar 11, 2013, Local 408 filss subject formal griavance.”
+ On Seplembar 20, 2012, Agency provides final response io Locel 408% formal grieveance &
« On Septembar 25, 2013, Local 408 notifies Agency of intent 1o arbitrate ™

. nnmm 20114, the FLRA respondad toiclosed Lozal 408°s second ULP, number WA-
CA-13-0838 %

. aammmutzs,m-ra and July B, 2015, Local 408 hes reisad tha lssue of tha Dutsida

hospital overtime procedures/Correctional Services Rostar Program endflor skippad overtime
I3aue up at the FCC LMR maetings aver eightean: fimes and each tims it has sither been
tabied or not fulty sddrassed,

« On April 15, 2014, FCC Butner menagemant Saparatad the FMC and FC1-2 rostars which for
two waeks iiringed on Locetl 408's right io sign up for avertime; no one from the FRC could
aign up on the FCI-2 rsier and FCI-2 staff coulld not sigh up on the FMC rosber.

+« On May 19, 2014, the FLRA decision on grisvance filed by Lol 405 on Junuary 9, 2012,
concaming a ¢hange of policyipast preciice relating o the qualificsions of BUEs o

. anew policy that BLIE e may not mmmuuqmw
Mﬁmihﬂﬂhhmmmwmmrmwm

Both the Agancy and the Linion, in their post-heanng brisfs, remind the Arbitrador that Article 32, Saction h, of ther
MA provides, in parl, “The Arbiireter shall hava no power Lo add to, sublrac from, dﬂ!pud.lh ar modily any of
mm&mmmm&mmmmmm mguiations” — Then

the Union aske tonsidemtion and scceptance of ile claim thal limeliness of tha pritvence should be accepied

becausa 1t was 8 continusl vickation, while ths Agency points oit that the MA makee No mention of continuing
wickations,

This Archrator is well awsre of the puidance provited in Efourt S Efkowi, that he s corfined to imerprstston and
spplication: of the partias’ agresmant doas not et o dispeniia his own brand of indusicsf justics: but, may of

Mb&hg&%mﬂmnmmym as long ag, A deGsicn and award draws 3 estence from the
parties’ agreamant.

What is meant by wording in a cortract inesitably dependa on ita condexd...A word changs meaning when &
DECOMaS pari of & sentence, the serienmce whan it bacomes part of & peragraph, the pecagraph when it

5



FIACE Cong 1 4K0730:-0, U 8. Departrmnt of Justs, Faciral Bursay of Frinons, Fedursl Socmactions? Soriphey, Page 3-50
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pmu!ah]omc:hmdm Whers the whoie cen be read to glve significance to sach part, that reading s

i {a a fundamanial principia of contract intaconetation that 5 collective bergaining agrasment is not
wummﬁmmmmmmmanwdmmdw
of tnb intngeal paris...™  Nevedhwioks, the dtimws reaponsitilty of this, or any Arbirator in the inerpretative
melﬂrmme expartios in the Iaboe-manngernent prooses, giving due regmd
10 the radetionehis of the pertiss and Mwmmmmﬂﬁmﬂmmw
» possitie under e ghven agreamant.

A Raganding the Agency's threshcid challenges...
As, wpisined above, the issue to be decided first is:

Is the subjact grievance bemed Ly a previously Bed ULP sndior procedurally Rewed and,
therafors, not arbitrable? I, not

Citing AFGE, Local 1411 v. FLRA, BB F.2d 178 {1892}, which held thet a grievence ia bared by § UEC §7116(d)
when {1} 1o seme lasus 13 the sutio of the prevancs anc of e ULP chargs, {2) thal issue wes raisac i aprior
ULP charge, and (3) the decigion 10 fle the LLP charps was witivn the discretion of the aggrieved parly, and, dting
Intemationid Association of Machinists and Aeroapece Workars, Lodge 39 and U.S. Deapsartment of the Navy, Novel
Aviglion Dapal, Norfik, VA 44 FLRA 123¥ (1992}, which iwsid that an issus 1 veisad withén the mamning of secion
Charg ' ik wpuBoknd on T, mer: s i T eashidd quouhorm e, AQwcy. RS T e
orarpe i Tt on merity; b Quistions, the m e

wmuwmmummmmumwMiwmmmmm Apcording 1o the

‘On.h.ﬂy!&. zma, the Uunnmmuampmwwwmm

+  buwsed on FLRA case tw, the prievants is barmod by the infiat ULP charge and must be

e e
$ame: the Union angues that peviber the ocal 408 on Ma 2012, nor the UL fled on_ ki
e i s wmmﬁ:mmwwmm

mwmmm October 26, 2011, s March 5, 2012, Lotai 408 and FCC manggernant wire invobead in

WMﬂMMpmmMHMWMM
program, and, on 5, 2012, W reaching agreament Local 406's Prasident and the FUC Butnor Campiex
Warrlen signef g MOL, &vhuqmmy HHMrdanﬂmHﬂmmmnﬂnmmmmmrﬂﬂm
Locais at FOU Bulrer, Locel 3686, 405, and 408, to bagin negallafions on & comphan-wios compLaesized Cwertime
hiring pragram:. I-lum; amwmwwmmmmmmmwmm
Locel 400's MOU, and that the MOU was in effact, Local 408 refuctertly participated in the compigiowice
negalistions. Then, alter questicning why the other insiution Wardens had not signed Loces 408 RIOU, Local
408's President was told that one of he instihution Wardens decided 1o "take Locsi 508's MOL! off the table." With
thin sction by FCU management, Locat 408 fed the first ULP, charge number WA-CA-12-0513, on May 18, 2012,
@laging thet the Agancy vicimed 5 USC §7116(e)(1, 2, 4, and 8) and was bangatning in bad tailh._



FRICH Gaee 1 4-30738-0. U.2. Dapartrnent of Justice, Fader Burme of Prisshe, Fadersl Comsoloni) Compiss, Be
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The retord shows that the tircumstances leading to the second ULP charge, nuimber WA-CA-13-0838, filed on July
25, 213, wera — Alter the filing of the firast ULP, Local 408 and FCC Bulner management had, with the
arcouragoevent ard approval of FLRA, on Fabruary 25, 2013, swcsied a Setllamend Agroament, as well as, the
previoussly nagatiated and partially mmcuted MOU that was the basie for the Srst ULP, and FLRA dismissad ihw
charga. Ther within & faw months, the same inatitution Waenden who had, prior to the first ULP tabled Local 408's
MOU and refused to sign off on it, again called for negotiations on a complex-wide overtime hiring program. Local
408 refissed fo participate in the reconvaned regotiations for & complex-wite overtime hifing progran bececss it
had just executed its own MOU with FGC managemant on February 26, 2013, On July 2, 2013, FCC management
:IhnGummFML‘.WwdunarﬂwwdimdFm-‘l,FGLE.“MLM}M&MMDUM&W

prnnadurgl'ld uwikzadon of the Comacions Services Roster propren wilh the two Othar Locsls,
mmdusmasas‘ Thet same day, Local 408 was told that it's MOU, the one just axecsed on Fabrusry
25, 2013, 39 pari of the FLRA approved Seitiement Agreament whareby the firet ULP was dismissed, was
subersedad snd woulki no longer be hanored. These actions by FOC management predicatxd the secomd ULP
alieging that the Agency vistated 5 USC §7116{=}1, 5, 7, and 8}; the parties’ Mester AQreemant, Articlos € and 16;
as weil as, the Back Pay Act, 5 USC 85566 — Whan it rapudiated the Sattiement Agreament and told Local 406 it's
FLRA approved MOU would no jonger be honored; signed the new MOU on a compiax-wide overtime hiing
prograsm with Locals 36068 and 405, chanped the way bargaining unit amployees represeditsd by Local 408
receivad Overtima. Causing bargaining unit erpioyess represerted by Locel 408 to be ekipped over on the
ovartims sigrr up iists, and nct baing allowed to sign up on some rostess.

On January 10, 2014, the FLRA responded to/closed Local 408'0 sacond ULP finding thet:

« whether tha Agency repudiated the Settiament Agreemsrt i approved on February 25,
2013, depanded on whether the Agancy repudiated the underying March 2012 MOL),

s the ADency'n conduct regarding tha March 2012 MOU did not amount to regudiation,
bacause the slegad breach of the March 2012 MOLU waa not clsar and patent. .. (sxplaining];

wmmzmummmmnmmsmmm farct]

+ the Agency did subseguently initiate bargaining on new avertime procadures, resuting in a
complex-wide sareerent.. fand, amyl,

¢ under thase circumsiances, FLRA's Washington Regionaéi Director determinad that thwe
Wmuummanﬁmmwmmzmwﬁmm

While, both the ULPg and the subjact grievance clsarly refete to the issue of overtime hiring procedures anct the
mmdlmmmmmwmmummmimmwdmmm
om«zs,m*l hﬂhmhﬁ mzmmmmmmz- by dalarmi

The fachial Crcumetanca, issue or issuss in the two LILF's and the subject grievancs, as clarified by the Arbitrator's
sramlnaumofﬂwtmlmmrdwum. andior are:



FECH Camn #HAGUT-A U5, Dapariraant of Jushos, Fedens Burseu of Privons, Saderal Comiconsl Compm,
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In ihe first ULP, charpe number WA-CA-12-0513, which wes mmumm

The iagal theoras advanced in the two ULP's and the subject grisvance, as carified by the Arbitretor's examination

L L e ool 408 recaived SYSTTIME. CELHHENY TG LI STTIRCY P

of ther ictad record were, Bncior are;

While a superficial reading of the two ULP3 and the subject grievance might lead ons to conclude afl thres actions
rose from the same sel of ciroumkinnces, involved e same lsauves, and lagal thecres, the ATtitaier has
cietarminad that his mors thomugh sxamination of all tw factors and parties’ actions prior #0 aach complaint shows

As 1o the Agency’s Bweshold argument that the subject grievance is barred by § USC §7116{). the

In the first LILP, that tw Agency, through the sctions of FCC management as & whois,

showed bed faith in s bargaining with Local 408; thargby, vicisting specific stutory
provisions, & USC §7116(e)({1, 2, 4, and 8).

i tha sacond ULP, that the Agency, through tha acilons of FCC menagamant as a whola,
and violuied the FLRA approved Settement Agresmert and MOU sxacubed

repucited
FCC marmgement and Local 408; thareby, violating spacilic atatutory provisions, 5 L.
§7116(a)1. 5, 7. and 5},

And in the sbiact grievance, that the Complex Wardes viclated & conitaci, the parties’

Master Agreement, including Saclions & and 18, when he direcist @ new ovestime hiring

T i 5 e S A P o o
ion a

a5, & different statda, the Back Pay Act, 5 USC 5506

Arblirator finds the:

1. Gactusl circumstancas glving riae to each of the two ULPs and the subjact grievancs

ars notably ditferent;

Paga 20-00
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1. principal issueis} raised In sach of the two UEPs and the sublect prisvance are
okably different; and

3. munwlummumummmmmummm
maxkedly different.™ Therstors, the

4. subject grievance is not barred by § USC §7116(d).

Next the Agency angliea that the subjact grievance is procadurally dofective because it was not fled in a timely
manner. Pointing out that the parties” Miater Agresment, Article 31, Section d, daerly provides that.., "Grievances
Mgt be filed within forty (4D} calender daya of the date of the allegad grisvebie accummance. .. [Emphasis sddedl
the Agency argues *Bince the Union: had awarenass of an alleged vidiation occuming on Juiy 3, 2013, then they
had 40 days {o fis their grievence, which would heve axpired on Agyust 12, 2013, Howaver, they did not fle thesr
grisvence ut) Septembar 11, 2013, or 30 deys iate.”

Hm mmmmmmammmmmmmmamr\mmmmmmqm
ang thet E3kour & Elkour! provides, smong otver things, *If the langisags of an agreement iy Claar
muquuml an arbitrator generally wili not give it a meaning other than thed aqpressid. ., filmt) Artiirsiors
mhm@:mmuhammmwmdmmmﬂudMﬁh
language. . .axpuict the parties w pay due respect 1o the grievancs procedures, not only by using I, but siso by
observing its formal requrements” To further support it argumenk, the Agency, ciies eleven arbitrtion
decisiora/awands invoiving the BOP and apolication of its MA,

T Linicn, however, mairtains thet the July 3, 2013, memorandum fram Compléx Warden Apker, only geve notice
of hiv intertt 1o implament the new overlims procadgumas on August 11, 2013, Thenefore, the Union had to wait o
sea; firgt if the new procaduras werg achually mplemantad, Ihen {o identify the impagt their imalsmentadion hed on
BUE's represented iy Local 408. The Union filed the aubject grievance on Seplembar 11, 2013, thinty-two (32)
calandar deys after the new policias wers schioduied to be mplamerged. Howews: as Local 4083 Prasidont
testifiad, the Union recelved notification on August 15, 2013, that the implementadion of the new procedurss was
mmm“wmnmwmrmmmmummmmm“m
uparatons), that the Umion Pecame fully aware of the new procadire’s impact on s BUEs. As iready noled, the
subject grisvance was filed on September 11, 2013, thirty-two (32} calender days afler the new policies were
scheduied 10 De implemeniad, and well within the forty calendar days presaribsd in Artice 31 {O) of the MA
However, the Linion contends, sinco the impact of ithe change in procedurss on BUEs was not fully approciatad
undil fmle in August, it could Fave walted undl later in September to fle the grevantce and atil heve been timely.

Furtheernore, the prievaics, de Nied, Seerly prevides thw "[blargaining Lnit etast sre being Bkipped on the overtime
sign up Hat daily’ and on “8/20/13 Lova! 408 Bargaining Unit Staff were not aawed to sign up on the FCh4low
overtime roster.” Thersfore, the Union mairdains thers is & continuing naturs {0 the vioketion becass "every Oy
since famust 12, 2013, the Agercy hag been vinlating the Ma and dapriving BUEs representad by Lacal 408 of
first consideration.” Moraover, on the grievance form, the Union specifically provided that the viclkation was taking
Flace dally. Thus, according o the Union, aince tha violations are repeated continuously, and sift ocouring as of
he date of its post-heanng brief, then it follows that # is 3 continuing violation.

Finaily, e Unfors notas that the Agenay, in its reply to tha sublect griovence, faled o angus that the grisvance was
unlimely fisd  In Tact, the Union daims the timeliness issue was not raisad, aven as a threshold issue, unll} the
adminisirsive Cconfefence.  Moreower, (he Union aiso points out that the Arbirator afforded the periies the
apportunity 10 fle pha-hearing briefs, and, while the Union took advantage of this offer, the Agency failed to submit
any pre-hearing brie! or other documentation reising any threthold issuea, UCH iess the Ise of timeless.

Accordingly, the Union argues that the Agency's threshold issue regarding tha sbiegad urtimaliness of the
grbvance Shoukd be disrmissed,

Whilg the AGREGY's Srgumienis on rwiiness highlights, the first part of Anticla 31, Saction d, the Arbitrator Colwvas
that it is the wanding later in Sacticr! 4, thai neads to be considersd, spacificaiy,
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" r-mmmmmamwmwamwm;mm

[Emphasie added)
The Agency's srgument that the forly calendar-day penod duning which the Union should have filed ia
commeanced on kaly 3, 2013, bacousa tha Unicn "bacame aware of an sheged violation” an thet dete QRO
the reason ahd sesence of the communicetion receivad Dy the Union on that date, The Comipiex July 3,
2013, memoranchm wan sert to Local 40&°'s Pregident to:
»  remind hire that

o ‘s meeting was held on July 1, 2043, in which Local 408 was invited but
detiined to sttend®; and,

o inform hiem thet:
o during the Juiy 1™ meeting tho [altending] "partias discusssd the agancy’s

was] in line with tha Master Agrestnent;

o tha “agreament was prepared and signed by Local 408 and Local 3686°;
o e was“encouragad fo [=iso} sign [the agreement]';

o the “agreement [woisid} take effect August 11, 2013" and

o the ‘February Memaorandum of Undersianding [axecutsd by FCC Sutner and
Lunan? with FLRA approvet, was} ineffactive and [would] no longer be

+ Wek o FCC Buiner manegement's decision 0 push forward for an sgreement &n &
complasc-wids overlime hiring protedura, or jts neswulting of an agmement ond
sxmeution of & new MOLU wiih only two of the thrss AFGE baing a party’, but,

. ummmsummﬂmmmcmummwAWnum
& g with his gecil o OO Ehon mwmmu

ummw-mmwmmmmummmnu
not filed in a imaly manner, the Arblirator finds that the

5. date the grievablo action occurred wis Auwgust 11, 2043, the date the GComplex Wardon
sot for the BOU sxecuted with Local 406 and Local 3808 and lis new compisitawide
ovartime hiring procedurss would go into effact; therefore, the linton had o flis the
wmubject grisvance within forty calendar-duys from Auguat 11, 2043;

8. subject priwvance was fllag In a timely manner, in accordance with the pawties'
Article ¥1, Sectian o; and tharefcre, * A
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1. Agency's threshold argument that 818 grievance was utimely ié without merit.

filad with the wrong office. Here
Wsﬁﬂﬂhﬂhﬂmﬂmmmmmm“ _
T&mmwmmmmmmm.mn,wm

*...wWhen grievance, the grievence Wil ba fled with the Chiet Exscutive Officer of tha
Mﬂm.ammmmmmﬂmwwmmm

Tha Union poirts aut that Articks 31, Section { 2, provides, in pert:

*...whan fing a grisvarwa against the Chief Executive OMcer of an institutiontacility.... the
grievancs wil be fllad with the appropriats Regional Direstor *

W.mummmmmmmmmmummmmfamm
vk gctions ha made ant took thal rasulbed in:

s the MOU exaused by FCC Buiner and Local 408 with the approvek of the FLRA bekw
igrond and net hanonedg;

= o new MOU axacutad with only two of the three AFGE Locals &t Butner used as tha

mechaniam 10 have z complex-wide overtime hirng procedurs establishad arv
activessd, and

o BUEs represertod by Local 408 being advarsely affectod by being akipped aver in the
assighmit of overtime andfor denled the cpportunity 10 sign Lp on overtime sign-up

Finatly, 88 praviously menticned, the Arbitrator appreciates the emphasis the Agency, and 10 & lessor degren the
Urinn,:huphud

in ita arguments on &l the threshokd quastions regarding tha waxrding of the parties” agresment,
iMMHWhMﬁ.M&MWMMMmMWNnWM
disragard, alter, Or modify sy of the terma of . this Agreement....” The Arbitator has alsc noted the Agency's
portriiyal of the erbitrsbie guidence found in Euri & Bllour. However, it must be remerbored that, thel lssmed
mmmmmuu'wwammism.ﬂummum Evan when
grestist oare is employed, ambiguity of meaning can reeuld’ “{TIhe Arbitraity, as the pertiss’ desigraied "resder”
ot the contract, "is their joit aker ego for the purpose of sirldng whatver sipplamentary bargain i
mmmmmmmmw"mmmmmm
"...mmpﬁwadmwmmﬁmhm#‘ﬂh
rolevant CIrCumsiances surrounding e ranseclion. '™

e

As to the Agency'y threshald argument that the subject grisvance is procadurally deflolent becauss it was
fiiad with the wrong oMo, tha Asbitrator finds that the:

8. Union filad the sublect grisvance against the FOC Butner Complex Warden for
dacisions and actiors he personatly nade;
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#. grisvance was fliad proparly and In aceovdance with the Drovisions of the parties’ MA,
Articia 31, Section { Z, with the appropriate Regional Director; and, therefors,

10. Agency’s argumeand that tha grievance was filad with the wirong ofice b withoot merit

Betorw, moving to the marits of the sIDIB grievancs, the AmErsior notes that the paftics’ plase at Nearing, as well
a3, in post-heering submittals Included arpuments which may ot have bean mantioned in ¥ summaries of their
positiony and nacatives discussed shove. Nawrthelaas, the Ard¥rator hae Ry considersd all the: pacymount
srguments made. if a particular nuance or siant of & perties’ argument has not hesn mantioned in either the
summnry of the parties’ position or Ramative presentad abowve it i3 boceksa the Arbiror did not find $% point
persupsive or that his firxing made it moot.

8. Regarding the masite of the subjact grievance.

As distusaed, analyzed and explainad abowe, the Agency's thrashoid challengss heve been found o have ™o
rmarit; herefore, the Arilretor now tume o the marits of the subject grievence. Now, the Bssus 1o ba rescivad B

Did tha Agency vicisies the provisions of Fecersl isw, reguinfions, andiy the partiss' Manler
Agreament (MA) when i dacided a memorsadum of tindarsianding (MOL) between & and Local
408 wes insfloctien and would no be hanomd, fhen, inplemaniad overime MNring
prooadiures based on & difforars MOU Loceis 405 and 3854; arxy, in & doing, &kigped over

mmmmuymmmmmmmm
theratly, acvaraaly affecting barpgaiing unit empioyesy raprasendod by Loce! 4557 i a0, what
shousd the remedy be?

As the Agency points out, the Union brought farth the aliegations i the subject prievence, n&rﬂubm:lmuf
parsuasiors iz on them. However, tha burder of producing svidence in rebutial is orr e Agency.” - Bolh parties’

mmmmmwnmmmmmmmmmumm it
sufficient 1o note oy hat...

Loca 408 atrangly argues that:

+ it ropressnts a spaciiic idgntifiable group of BUES, just ke the other Unlon Locals:

«» the Agency has higlorically recognoed this local Union reprawertstion of
institutionalfacity salf:

+ for years sach Local negotisted and administerad its own MOU tn overtime Hiring
procadures, which wers 56en BS in tompiance with Anicla 18, Sactionp 1;

v the procedures by which the BUEs epresanted by Local 408 are to receive cwerlime
wmmmmmnwwmcmmm
the spproval of FLRA, on February 25, 2013;'% and

« the scticns by the Gomplax Wixden on August 11, 2013, Io astailish 3 complex-wids
overtime tuing procedure through sxeaition of he new MOLU with only twe of the three
Locgls &t Butner, set Saiie and not honor Local 408's MOLL, and onder the use of the

hewly sstiblistwd procedures have coused BUEN to bo adversely offecied and sulfer
mmwmmmhmmdmﬁm :

The Agency, jkmt s strongly disagress, srguing that:
« &l bergeining it empicyses &t FCC Bumar am covered by the penties’ Master
Agraament

+ e Masier Agrearnant Mﬁummwwmmnumm
of Prison Locals,

+  tha duty tb bargain resides oniy al the level of the sxclusiva mpresentative;
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the sote cigpute in the case comes dowr: In the provisions of Articie 18, Sedtion p +; and

*

tha tarmn "emplovese in the bargminisg unit” as tesd in Section p 1, refers to “all
bargaining unit employeas not thoge represanted by a particular locat”

Nhrngﬂdmma argumants that. the Linion, Local 408, does of doesn't represen] a spacsfic group of bargaining

the

duty 1o bargain resides onty et the levsl of the exclusive representative; and whethar o not

mwmnmﬂeﬂywmmmm Locat Linich role and applicability of singrdarly negatistec

MOUs —

A revigw of the kay provinions of thes paries’ agreemernt'™ clearly shows thet:

AFGE ang the Councit of Prison Locais ane the recognizng exclusive representative of
al BUEs in the Bureeu. However, the racord showe, and canshs reading of the Ma,
ravesls, that funclionally the Council's duty reégies only 1o tha negotistion of the Master
Agresmant and handling Bureau-wide end muli-natitubion issues and grievances. And,

Starting with the Preambla, uuhl&mudmm.dmmnrﬂqumﬁmﬂ
svagaiiation Bt the instibtioralitacility lwval through AFGE Locaie™. As is noted above —
Articte 2 of the MA, deating with “Joint Labor Management Relations” provides in Seciion
fm*ﬂupaﬂumﬂnmlmlmmmwdmwm
mummm [m:m The ac

Asticie 9 of the MA, which i3 titled "Negolistions at thi Local Lovel shows the perties’
fully enticipated anv plerred for AFGE Locals and institutionsitacikty
negotiate and txecute binding contracts. Vilile some of the MA'S provisions providing
hmnmmmmnmmrmmmmmmmhmm
mmmmmmma il

caliny eeal, im., Arficie 2, Mfmmmmm
hwmmmmwmf Furthermorg, the MA
providey for two diffanst types of [ocal Goraements, the memarsodum of
:mlmmmmwm}-mmmsmmm
procedures for negotiating and executing L8As, L3As can be inttially negotiotad only
during & specific period after the sxecution of the MA.  They can address muliipie
mmmlnmhmmmmumwnuurhm
memmummmmmmmawhm And, the Mma
prvides that ofdy one LSA mav be neooligted gt eect) ingfibticnfecity. Howaver,
LBAamnmbuﬂngmﬂuHmmmmadbymaLMsmhu L8As
®xpire upon the same date as the Master Agreament and, if the MA's life is extarcied
bayond the sabwdulnd expialion date for any teascn, 0cal supplemental agreecnenis
are lso sxtondod. MOUly, on the othar Band, 90 ot hirse 10 ba sxacsd in the same
detailed mienner as L.SAs: can be negotiatad and sxecuted st any time during the s of
the MA and Jo nat have 1o bo retffied by the Lecal's membersivg (it 8a 3 matiar of
coures, Lsually are brought up 1o the Locals membarship); usually sddeees ona
parfisuler mather r iseue; but, otherwise are consioered similer 1o LSAS. With mutusl
agresmert of tha partiea, both LSAs and MOUS can be amended or modified In the

B
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same mennot as the MA  MOUs, ke LSAs @qpie when the supporting Masker
Agreamani supires. And,

s The Master Agrasmant cleachy idee thet “This Agraemant and such supplementary
mmmfwmwmmnmum

An 1D the role ard cheractecization of Local 408 — While rwither the Agency nor the Union, &2 hearing of in
submitiale, clearly and distinotly describad and chaneciarized the Union's full recognition; the Arbitrator, therefore,
charsciacizes and understands thet recogrition es — The Amarican Fedenstion of Govemment Ermpicyeee, AFL-
CI0, Council of Prison Locsis (normally reforrec to serply as AFGE), is the axciusive ropresartative of o
mwmmmuﬁﬁmmﬁmmmﬁmmum
Fadaration of Govemment Empioyees, AFL-GlGLcuuncﬂuFrimtm Lﬂﬂ{uwﬂ-mnfhmp

Accordingly, basad on the praponderance of the evidence, the Arbitvator Ands that:

'ILﬂuw that Local 403 doas not “reprssant” a apecific group of
hargaining unit I-Mmh. MWMMMIW
role for the AFGE Locels operating as the Uniors apent srd affiisie responsidie for
teprasenting a specific group of BUES, that is the amployees within the instilutionffaciily, the
Local is charged with representing. The MA aiso, providas in Articia 7, Section &, thet "[Tihe
Linien sl thw Employer recognize the role of the Union ot the local level.”

Here the Arbitrator rncies the Agency's cortention that s key problem with the subject case is
that the: Uinion, AFGE, hus sstablisihed threa differer loceis st the Buiner Complex....” tis the
w:wmmmmmwmmwxm
undarsivod that the Locals, 89 an agent snd alfilete of AFGE for the purpose of representing
bargaining unit amployees &t the insitctonalfacility level, play an important role in the over-all

labor-managemert ristionahip. This relstionship, es provided for in the MA, aiso Sisarly is
contered on the AFGE Locsl representing BUEs "within the individusl Faticdionfecifty.” The
probiem Isn't thet AFGE astablished thraee difersnt Locais st Butner — each Local historically has
#n “instifutional relatiteship @nd responsibility” (a.g., Local 408's respeensitdlity for representsiion
of BUEs In the FMC and FCi-2; Local 3886's responsibilily for BUES in FCi-1, and Local 408
responsibility for LSCI). mmnumlmmumm
struckre. 'With the development of the Complex is the historic institulionslfactity selationship
atill with the individua Instiutionesfaci mammwhummmw
Complex. ‘Whis the Locels st Buiner sought 10 address the centrasfizalion of
dapanmantafunctions (hose actiona did not address the over-arching issue of the ssteblishment
ment that the

g
i
E

of the Complax iteall,
12. the Agency's

negeting local barpairing. However, mmfmmwumhm?mh ﬁ
Inmmmmﬂmwﬂmﬂwm

13, the parties’ Mester Agresment ciearty recognizes and accepis the Loced Union rols
and applicabiity of singulerly negotiatad MOUs., Furthermors, Buiner FCC managomerd end
the thres AFGE Locals reprssant mm-mmmmmmm
reprasanting FCI-1, Local 406 rapresenting the LSCL and Local 408 representing FCL2 and the
FMC, have a history of negotieting, executing, end operaling in acoordance with singulany
negotisted MOUs, induding those actepied es vomplying with the requiremants of Arlicle 18,
Section p, providing overime firing procaduras calling for “first considaration of Local BUES”,
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and, that this more than fiteen year history of mutual acceptance and use of such MOUs
mmﬂmtumoﬂmpummufmnrhuma “condition of smployment’ qualifying as
B patt-practice.

As to tha pravisions of Articie 18, Sectionp...

The racord shows that, &t Buinay, managernent has cver the yaars recopnized and accepted the role of e AFGE
Locsls, 3886, 405, wnd 400 as labor-management partiers, nagotiating varous MOUs, including MOUs

represantad within FCI-1 and LICI); alt sean snd acoapled a4 being in compiiance with Arlide 18, Section p 1:
shenrly astublish a peutnraction of such betvndor, which arrvat inow ba diectaimed,

Accordingly, based on e preponderancs of the evidenca, the Arbitrator finds that:

14. the Agency's argument that “empiloyses In the bargeining wnit,” as usad in Section p.
1, muﬂmmwmammmwumhw;'h
MMMMMMWM&MP begins with the phvase “Specific
reganding ovartime assignments may be negotisted locadly;” end thal, historically,
mmlmmwwmnmmmmwm
providing for overtimé hiring procecures applicablé o asch separee ineftision for BUEs
represwded by each individusl Local, all teving baan sesn arxd understood as comphying with
ﬁmpmmﬂmﬂmm 18, Section p; inchuding the understanding thet the individual Local

i

Here the Arbitrelitr notes the Apeniy’s poatiion that "an aroirator hag sirsady defined Article 18,
MmpumﬂmhFﬁcﬂum Townhmmmw“mm
casas — Fedoral Bureau of Prisons st AFGE, Locel 33, FMCS Case No. (08-01919 dacided
Sopember 6, 2008, Ammcmmwmwnm FBOP, FCC Butrer

and

AFGE, lLocal 405 Case No. 1 -511?5d-ddndmyza,zmz,hyw¢m
AFGE, Counch of Prison Lotsls, Locsi 405 and U.8. DOJ, FEOP, FCC Buter 67 FLRA 100
{2014). Hare the Agency misreeds hoth cited decisions. Honeyman did not address the
question of whather the term “bergaining tnit smpicyes® a8 veed in Artiolg 18, Saction p 1,
maans ali BUEs throuphout the Burem: of BUEs as represenied by an AFGE Local at the
institutionsiWiacility level; it addmased the Rpplicabiiity of 5 CFR 551.432 snd the proper pey for
on ismporary duty, inchading der diem pay, finding againet the Agency. As for
Arbirmtor Wood™s decision, while sha did have ta concam hersel wiih the pravision of Articie 18

|
%
:
i
é
§
;
g
2

ampioves” a8 used in Atticle 18, Saction p 1, means all BUES throughout the Buresu of BUEs
reprasented by an ARGE Locs! at the institutionaéMacility level; her decision wae téntared an
dizparate estrant of HUEs and those teoresentad by Locat 405 Deing singied out and Seated
differently than SUEs represetiad by Locals 3566 end 408, Agair she found sgainst the Agency
finding thet it did nal sagign and rtale overtime among qualifind empiovess in the hargaining
unit in an equitable manner knd ordeced back pey. Furthermaone, as the FERA noted, the Agency
never argued to the Amitretor that the euiiable-disiibution provision requires eqguitebls
digtriteation of owartime scross only B giver: local's jurisdiction, even hough it alicited tastimeny
during the heearing that appears 1o hava hean intended o support this very argusnent.

Tuming o the first pat of the issve in quesiion — D&Y ihe Apancy viDiols the provigions of Faderal faw,
regikations, andior the parties’ Master Agreament (MA} when it decided a memorandum of untiaratanding (MOU)



FMGE Coby F14-50730-3, U.B, Dupirymen of Juslice, Fedang Buresu of Frisone, Feders Cormctions? Ceople, Page 33-50
Dot Morls Camniin eiwd e ARGE, ARL-LI0, Ecanoll of Priscn Loosls #53. Loosd 408 snd b, Anliony Lt oORim

hatwaan # and Local 408 wes inaffective and would no longar be hanorad; then, implemented overtime hinng
procacures basad on & JiTarant MOL with Locals 405 and 36087

The record shaws that during the period Octobar 26, 2041, through March 5, 20112, AFGE Local 403 and FCC
management conduchd negotiations on tha issus of overtime hiring proceduras and ytilizstion of e Comectionsl
Sexvicos Roster proges for BUEa represented by Locs) 408 in FOLZ and the FMC. Agreamact was seached and
on March 5, 2012, Local 408's Preaident and the FCC Gomplex Warden signad the “Local specific® MOL.
Subsaquertity, netitutional level management calied for regofialione ot & compisx-wide owartime hifing procedure
and, along with Locaia 3696 and 405, Locel 408 perticipaied in thees negotisiiors — During which the: seme
irstiutionsl leve! managar(s} refueed o aipn the Local 408 MOU and mnounced & was “taken off the tekde”™; which
resutied In Locel 403 Ming ¢ ULP. Then, on February 25, 2013, with the assistends, invelvement, and spproval of
the FLRA, FCC Buiner managemant and Local 408 axecuted the Merch 5, 2012, MOU, together with a seifiement
agfeerment. and FLRA demisest the ULP, Shortly theresfier, the sams inatiutionel lavel munsger who Fitialy
caliod for nagoliations on a complest-wida oveetime hiring procedure, tablad and refusad 0 sign Local 40873300
prior i the February 25, 2013, selfiement agresenent; again called for negotietions on & complex-wide overtime
hirng procedurs. This time Loce 408 refused to participae in the hegoliabions on fhe complax-wide Cvariime
hiring procadure; and 3n July 3, 2013, the Complex Wirten nolitied Local 403 ihat the MOU sxecuted oft Fabrussy
25, 2013, with the approvsl of FLRA, was ineffoctive, ivalid, and woulid no longer be honorsd.  The Complex
Witrden giso informed Locs: 400 ihat & MOU had baan mgned with Locwis 3996 and 405 on & complex-wide
ovactinme hiring procadure which would go inte offact August 11, 2013, Shodly, thevealier, on Joly 2% 2013, Loce
408 filnd » second ULP siaging that FCC menagemant repudisied and violeted the FLRA Seithnent Agreemant.

The Agency cleime the actiona by FCC mansgemant ragarting the MOU sxecuted with Local 408 on Fabrusry 28,
2013, aliowwed for further negotistions on the overtima hirkng procedires and with Local 408's refusal to parfich

in the further negodlations, management therefore, was mtified in no langer honoring the MOU and erdering into
the new MOU with Locals 3558 and 405.

Wihout further comment on FLRA actions and decisions elating 1o cithar of tha two ULP'a filed by Loost 408,
sincy | have Siready addrsssed the two ULPa and found they did nol bar the subject Jriovance — The Arbiralor
doas Not agee with the Agency’a dalensa.

Basad on tha Asbirsiors reading of the pastiea’ MA, the Local 408 MOU was negotisied and accepted by the
Butner Gomplax Wiarder ort Mesch 5, 2012; as 1o whather or not thet agresmant was ruguired lo be scospled and
sgned by the individust inatitution Wasdens is questioneble, nevrsthelese, the agrasinerd was ulimaiely fully
axmcubnd on February 25, 2013, Under the provisions of the parties MA, that MOU bacame part-of fhe “cotiective
agroertaat betwaan tha Agency and the Union:” and, could e mociified or amende by mutusd consent of the
pariies, much leas ba found inoflactive, invalid, and by FCC managament.

Asx to the Agency's contertion that tho Fabruary 25, 2013, MOU aiowed for new nagolisions conaaming the

for therefore, managemant was within ite right lo proceed #s i did, and the Local 408 waived
its rigiis by maflasing 10 participabe in tha new negatiations:, sgain the Arhitretor deacgrees.

pq.in.wmmmmmummurhmmmm.mmmmwmh
“langunge o ba) capable of more than one interpratation;” and, thet “Cuestions of intenreteiion ane for an
apitralor...; we wik now fook at the provisions of tha Murch 2012 MOU. Clearly intarpretirion: of ihe wording In the
March 2012 MU must be based on knowladge of tha provisions of the parties’ MA; and. an urxderstanciing of the
history of FCC Butner ang its negotation, sxecution, and sdministration of MOLFs covering overtine hiring
procadursg With its three AFGE Locals, Withaut nadresaing any other teovigions of the Karch 2012 MOU, other
than noting that & s & Local and ingtitubional specific agresmant; Ist's considar what the pEries are providing in the
section Htkad “Efecis on Other MOUs." That section provides;

"This MOU aupersedss ail pravious MOL's with deeling with Overtime signed by the Agency and
Local 408. Any new negotistons conceming the procacurs for overfime wik review the
procedures listad here and b incorporaled for negotistion in tha new negotiatiorn.  3hould any
HIUesiconosma arie a5 a resuit of this MOLL the Agency and Local 0408 agree it diecuss them
within seven {7) working days of notification of the issus tr concem.” [Wording comeciad]
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This provision can only be iiterpreted (o be agdressing mattere wolving the parties digokyg the MOU, that is, FCO
mansgement anc Local 408, Itmdaaﬂymm mmwmmwnw
mmmmmm TS provisio ;

FCE2 andfor FMC, uwmimmwmmmmmﬁwm
WMMmMMMMUmmmmmuwmmmmwm
WMWHF%MNMM iy crovigion, | : 8

g k. acivons (ummm.mnwmmzmzmm

m ' . i N U 3 RYETH et e
wmummmmmmmmuwwmmmmhm
negoliations on. or amend, the provislons of ihe axeculed agresment. Furtharmore, the cited provision ciearly
rmmmwmmmmm:ﬁmhmmnroumummwm
signature parties) be decussaed.

Ag ta that part of the Agency's argument that Local 408, by refusing to paricineta in (he ne-opened Sompia-wide
ovartime procedure negotistions, waived sny rights ~ The Arbitrator notes that Local 408 ey FCC Bulner hexd
almady negutisted overtime hiring procecures and tha use of the Comedlional Sarvices Roster program snd
memoriatized their agreament in the MOL) signed intinily by the then Complex Wandan on March 5, 2012, then Tully
sxacuted on Februssy 25, 2013, MH&:WWM&MMWMMB
negotinte matiars aiready agresd o and coversd by a formel agreement, sa doss the dootrine alveld #e:Union
from having i renegotiabis matwrs previcusly sgreed to and covered by a foanal agiesamnent. Here, Lacal 408 ha
nmymmummhmmmpﬂu‘mﬂmﬁmm
hwiween the Agerty and the Union, and without mutual agresment, matters covaned by that MOU could
wam'“mumwnﬁmmmmmwm

Accordingly, based on the prsponderance of tiw evidence, the Arbitrator finds that:

18. the Agency (hrough the actions of the FCT Sutner Complex Warden, as well as, ons
wmhﬂﬂmﬂ“ﬂm&“ﬁﬂdﬂdhmdhm
Wanter Agreemeri | whan It decided the memoranduwn of wmdersianding {MOU
betwesn It and Local Mumummmzmumw
botween FOC management and Local 408 on February 28, 2013] was inefTective and
woultt no lonpar be henoryll.  As 1o whather the Agercy vicketsd Tedernl lew andior
regutaions, that pact of the qubetions will ba addressed bekow:.

As 1o the whethes or not the Agenty vicatad Faderal ipw, reguiations, andfor the parties’ Wasier Agrossrent (MA)
whan it implemented avertims hidng prooedunes based on g different MOU with Locaie 4G5 and 3658,

The quastion of wiwiher or not the AQentyFGE Bubhi MANEGBIIVINL G5B Buatuts and PIGCEES in an spretmart
betwesr: mone than one party (AFGE Local) la not before this Artitrator.  Therefors, he rendars na opinion or
'WWMMW&MMdm«UWM&M&M&MFBC

33

management and Locats 405 and 3586, However, the Ahitraior doas Soaerve the

s The cited MOU is not in the format observed in other MOUs that e a matter of moond in
thin case. For exarnghe the hmading of tha MOU assecated by FCC management and Local
408 on overtine hiring proceduras 1or FCI-2/FMC it 2010 and in 2013 had e heading which
clealy provided that the perties ware the “Councit of Prison Locals, Local 408 {Union) and
Emmm. Sulner, NC (Apercy) and clesrly ideniitied the subject of
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provides fhet local agreemenis can only be reopened, modiiad, amended with the mutual
congent of the originating partios.

- m.ummwmmmmnmmmuupmmn
ovel which irvolves AFGE Locwis thet have thitional specific representatione
mesponsibiltien, that o of #e Locsis within hat structure must 6gree on such & multi-party
agresmment; further, the MA appears tn provide that such agreaments will nat be binding on
the Union unless ratified by the membership.

Accordingly, hased on the prapondecanch of the svidence, the Arbitrator finds thet:

Masier Agroomerd { when it iImplamentsd overtime hiing procedures based on &

Now timning to the last part of the iseus — “and, in 0 doing, skipped ovar bargaining unit emplcyees
rapresertad by Locsl 408 whan overtime was offeredt and ausigned; thaveby, pdverssly affacting bargaining unit
spioyees reprassntod by Locat 408,

As outined and discusesd above, the Union reviewad data fom overtine sign-up lists, prior b and siter the
combingd roster was impiemented and the ovartime hiring procedure changed, 1o detenming the sffac or BIIEs
represeted by Locsl 408. Thail review lookad at a sampling of tvirtime sssignadivorked during sleven {197-pay
periode fram Augpmt 2013 Twough kine 2015, The reviow fours many instances where BUEs rapvesanitol by
Lecat 408 wore siipped in the assignment of overtime: Some of which occumed on numerous occasions and in

*  Evary tima that 2 BUE not represented by Locsl 408 wae assignediworked overtme within
institutions/departmentsposts represented by Local 408, 2 BUE repreeented by Locsl 408
had baar: skipped tvar,

« Whanever a nonberglining unii empioyes was oastneciworked overtime in en
mwmwwmwmm.-mwmwmmm
been skipped ovar, And,

s V¥hwre amployses who wers graded GE-12 and abtva, who should nok have been altcwscd
fo work overtime, worked ovectima: not only BUEs repraserdsd by Locel 400, but BUEs
reprederted by Locals 3808 and 405 wers skipped ovir,

The Union aiso submittad avidenca that evary ime “List Exampt Overtime Logs* were usad to make overtima
zasignmants, which it caims should be only in emergency circumstancaa, thare was some abuss, For axamie,
the Union found Instances where empioyees wers essignadiworkad ovartime continuausly ovar short pariade of
time through the uss of tha "List Exempl* provision, which the Union cisims would be simoat impossible.

:nmmmn-uﬂrmumwmmwesmnymmmmwm
Skipowd avar; e Unior's study used the selary for gracie G5-00, step 8, a8 ihe everage pay of & BUE '

TR
by Local 408. Admitiing that its review was not @ “professional study:” and, that there might be emnrs, the Union
poinis out that their review cloarty shawed:

o During the Auguist - Qciobes 2013 period BLIEs represaniad by Locsl 408 ware skipped over
for an sstimated 8,154 howry of overime; at 8n estimaled houry rale of $40.04 that amaurts
to approwimataly $246,408.00 in missed overtrne pay.
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» W Novenbér 2073 BUES reprasented by Locel 409 were ekipDed ovor for &n estimated
4,584 hioure, at the estimated hourly rate of $40.04 that amounied to soms $183,943.00 in
missed overtima pay,

» In Qacember 2013 BUEs representsd by Locel 408 wene skipped Over for an astmeted
2,084 hours, lesing some $82,543.00 in overima pey.

« inJahuary 2014 BUES represented by Lockl 408 ware skipped over for an estimaled 1,720
howrs, losing some $68,508.00 iIn ovenire pay.

» in July 2014 BUEs representad by Local 408 wene skinped ower kr an estimated 5,184
houes, oalng some $207 567 00 in ovedime pay.

« Amd, in June 2015 BUER repressnted by Locst 408 ware skippad over for ant estimated
2,672 hours, losing some $708,987.00 in overtinve pay.

In total the Union argues that its (Imited revew of cvertima rosters batwesrt the period Auguat 2013 snd Juna 2015
fourel BUESs, represanted by Locsl 408, were skipped over and lost out on an setknated 22 388 holr's of overtime;
and, ware thaceiong, deprivad of an eetimated 3598 415.00 of ayvertione pey.

§ shouid e noded Hal He Agency, white ralsing guestions tuing Loc 408 Chied Swwerd ond Presidend's
taetimony on the Union's review proceds and findings, presentad no courter testimeny and offated no comments
on e review and 1 findings Svougn 15 post-heering braf,

Accordingly, based on the praponderance of the svidence, the Arblirstor finds that:

17. the preponderance of the sviden:s prosented by the Union clemiy shows thet BUEs
repeotacied by Locel 403, were siippad ovar in the sssignmwntiiting of avertir during
tha period Auguet 2013 through June 201E when FCC Butner was opersting under the
now vwtime hiving procsduyos welsbilsived through ke WORS with Locale 2006 and 405 an
divected by the Complex Warden. And,

14, this sction consiifuted a violation of the partiay’ Master Agreement.

As to whither or not the actions of the Agency [through and by the actions of the FCC Butrer Complax YWarden]
M|Wanmmw_mm-mwmmmmmwmm
viclation of & collattive bangeining sgreement canstitztes en unjustified or umearrantsd personnel actian.

Azcordingty, based on the preponderance of the srddencs, the Arbitrator finds that;

20. the actiona of the Agency Rhrough and by the direction of the FOC Butner Compilex
Warden] resulied In the withdrawel or reduction of all or part af the pay, slowances, or
mmm‘_ of the alfactes BUEs repressnted by Locsl 408 in violstion of the Back Pay

Having found the actions of the Agercy [through and by ihe dmsction of the FGCC Bulner Compiax Wardan)
maMﬂMMMMMmmwummmm

1. tw Agency [through the actione of the FCZ Buiner Complax Warden, as well as, one
or more instiutionsl ievel Werdens at Butne] violated Federal lzw andior regulations.

Here, the Arbilrator noias that, while the svidence pregorted by the Urion ciGary Shows, in & Pirsussive manner.
hat 4 number of BUEe rapmgented by Local 408 wern skipped ower in the gasigrment of avedins, lasing oulon
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an ealimated 22,398 hours of overtime 8nd an estimisied $896.4135.0D of overtme pay during the penicd Augual
2013 through June 2018 the sxaci raamber of BUEs affecied, the axmct amiart of ovirins loat, and the et

amount of

Ioss has not yet been datermined.

Accordingly, the Arbitrator Rotes that:

the Back Puy Act provides in part that sn empl
personnel ashon, o recaive, for the perfod for which the personnel action wes ift effect -

o an amowrt equal iv aif or any pant of the pey, allowances, or dffersntisis, as
applicabys which tha smployes nonmaily would have sammt or received during the
period I the persornel sction had not atowred, lass any amounts samed by the
smployes through cther empicymeant during thet perod; and

o rsakbnebie atiormey feos roisted to the parsoringl sction which, with Teepac o any
tacision relaling 1o an urifsis lasbor practios or & grisvance processad...."

the FLRA s ruled”” the! Ihe threshcid requirament for antifement of attomey’s fees under
the BPA is a finding that ihe grievdrt was affaciad by an unjusiified or urwarrenied
parsonnel action, which rasulted in the withdrawal or recduclon of the prievent's pay,
glowances, or difforentials.  Onom such & finding I made, the BPA further mquines that an
award of attornay's foee ba:

o In conjunction with 8n awang of back pay o the grisvant on comaction of the
pargonnsl action;

o reasanable and relmted i the parsorsysl action; and

o  in asoordance wih the sendards setablishad unde: 5 USC 7701 (g} which pertan to
atomey-ien sannds nauet by the Marit Syatems Projaction Board :

tha FLRA has aiso rulsd that tha tveshold requiremant for an Swerd of attomey’s feas wndar
the BFA is 3 finding thet the grievent wes affscted by an unjustiied or unwerrarted
porsornel action, which resudted in the withdeavad or raduction of te grievats pay,
aflowarces, o differentials. Once such & finding is Mads, fess May be awarded in
sccordonce with the stancands estabiished in 5 USC 7701(9).""¢ And,

i order t0 cidain fees, B Party must prevsd in the arbitration.’™ Ang,

¢  qulfy ag a preveliing party, Bn indvidual must have recelved “an arforosable
k@mwwmwmm«m.;wwa
m.tmd.ﬁm & ®Rmpanxion 1o 8 feprimend quaiified te grievant
prwveling party. ™ Also, '

o anindkvidus may be a preveliing wher: he o 3he prevalis an one thaory of the

Acgordingly, the Arblirator acknowledgaes thet the Union has asked for attormey's fees.
In view of fwe findings identified and discussed abave # i the Arbitrator's conchusion that | is unnecessary 1o

addrose mry of the other iesser wgrsments reoed by the Agency
supdfiumss,

rechundant, rendered moot, snd of ng perRREVE vakie.

Basecdt on the praponderence of the evidency, the Arbitretos additienally finds:
A3 noted and axplained ahave, the parting’ Mester Agreemend pavicias for local

mathers as apacifically addreggad in vereds ailicles and ssctions., y. e KA spacificatly provikies

oval nagotiaione

and Unisn because thay were imelevard,

af
i

Arlicie 8, Bection n, thet only one supplemontal agreament (LSA) may bs negoiinted at sach ivsibSoniachity.



FACE Cowe F14-507383, U.E. Depwrimart of Jusics, Fedarsl Bures, of Privons, Federal Somectional Complex, Pags 37-50
Buirar, North Carolers 5 s APGE, AFL-CIC, Counel of Prinon Loosls F3S, Looa! &35 and Ly, Afihtry Lithe contust:

Sinca the MA has very specific provisions regarding the tiumber of LSAs that can be nagotiated, the me peniod
when LSAs can be negotiated; as well as, the review, approvel, modificetion, and Gurstion of LEAs — Based on the
teatimony of tha President of the Council of Prison Locale™ that MOUJe are considered i be basically the same
as LSAs; the Arbitraey stackedos thet MOUS, whiie not hawing t0 go Bwough the same teview and approval
process as LSAs, not being fimited it numbers like LSAs, or not being limited aa ¥ when they can be negotiated
fike LSAs; neveithaless musl be amendedimodified in the same mannes o8 LSAs and, like LBAs expire on the
same date aa the Masinr Agrosment, uribss extended in e same manner as LS4 '@

Accordingly, just as tha Arbitrator has found that tha Local 408, March 2012 MOL, execuled on February
24, 2013, and the Hwee-party MOU exscuted by the FCC Butnay and AFGE f.ocals 3600 and 408 on July 1
and 2, 2013, wers negotiated and executed In accordunce with the partiss’ A and “constifuted part of the
colletilve agrement between the Agavicy and the Union;” the Arbitrator based on the tetord sy prowvided
by tha parties flnds that:

22, hoth the Local 408, March 2012 MOU, sxacuted on Fabvuary 28, 2013, and the thres-
pacty MOU exacuted by the FCU Bxitner and AFRGE Lotwis 35606 and 405 on =iy 1 and 2,
2013, wers not extended sndior renegotisted with the conssnt of ail parties in accordence
with provisions of tha MA whan the Meater Agresmnant axpired on or about 24, 2014,
A the current Master Agresment bocame sffective, therafore, both MOUs an the
dada ihe previous MA expired.

That being fhe case, if FCC Butnar management continuad to apply the provigions of the fyae-perty MOU reisling
to overtirs hiring procedures past the expiration of the old MA, into the pericd coversd by tha new MA, and
bewvord, without props©ly extanding tha MOU ardfor ranegotiating under the provisions of the naw MA; then the
Arbirstor Mnde

23. such action is in viclation of the parties' Master Agreement [singe the applicabls
pravisions of boi: the ald and the new Naster Agreementa sre basically the sama] and, ¥
BUEs reprasenied by Locsl 408 continuad to bs skippad over m overtime

assignmants,
the aclions of FCC management have caused that continusd adverse acion on sach of
the effectad BUEs.

Finally, tha Arbitrator lakes special note reganding findinga 17 thvough 20 as provided above and acknowiadons
that while thw prepondersnce of the evidence presentad by Local 408 clearty and sufficiantly shows that BUEs
represented by Local 408 wers:

+ skipped over in the assignmenthirng of overtime during the period August 2013 through
Juns 2015 when FCC Butner was operating under the hew overtima hiring pmcedures

eatabllahad thrlugh [te 0L with Localy 35085 and 405 aa dyected by tha Comple Wardan;

+ consfiuted a violetion of the partiea’ Master Agreament; and was

* an unpatified and wrwarented personnel action againel the bargaining Unit employees
represanted by Local 408; whith

»  resid in the withdrawai o reduction of all or part of the pay, aliowences, or dillenentiais of
the effecied BUES reprassnted by Looss 408 In viciation of the Back Pay Adl.

While the eviderxce presanted by Local 408 through testimorny and documentation met tha Union's burden of proof
sufficienizy to diiow the findings as prevensd and wipleined above; tha avidente pressniad was not sufficient to
ssiabiish tha individusl idertty of asch BUE affected by nume, posifionfjob classificetion (e, senes, and
Wradedsten), with the mmct sount of overiims hours they should have baen sssigned and ware.riok; 88 walf as the
ndividoal identity of sach empicves whe actuslly wes assigned and worked the overfime fneme, positiorjob
clasalfication (lite, serieg, and (Faciedsiop)]. Saa ratpuired action btlow.



FRCH Cana W LS0TI0-0, Li.E. Pyparit of Juapits, Fechrsl By OF Frisone, Fodersl Sotraotions] Comple, Fage -5
Bulnwr. North Carving ind s AFGE, AFL-C0, Cruned of Prisst Eocaly #33, Lotal £08 and Mr. Anthary Soninust

¥il. Declalon snd Award.

As provicsd in Elkour: an arbitredor taay issue an intarim sward without the agresmart of the m‘“aﬁm
Arisdiction 8o that their eward is propady carmiad out and dissgreaments sbout the eward can be Tesoimi

Accordingly, the following inbarim decision and awarg addrassas the tiweshold isalies raised and the merits of tha
subjact case and werves 35 the Arbittsiors final and birding dedision, In acordence with the provisions of the
parties’ Mastar Agraemant, Articia 32, Saction h, regarding these matiers; and may rot be raconaiierad by this
Arbitrator a3 it wouk be improper becauss it is bayond the scops of the arbitrator’s limitad metention of jurisdiction.

The Arbitteior retaing jurisdiction for an unapecifiad period of fime during which the parfies are o gather and
presant evidence of the A3l avtent to which bargaining unit omployess represantad by Loogt 408 have bean
hamed and totg: amoun of demnages, costa, ang feas lo be sepessbd.

Aa tha isguss (0 be enwiered by this decision wers:

Is the subject grievance bamed by a previously Rlad LULP andbr procedivally fawed and,
therafors, mot arblirable? If not...

Dt the Agency violate the provisiong of Fedaral law, reguisiipns, andfor the paries’ Magier
Agreament (MA} when it decided a memerandum of understanding (MOU) batween & and Local
408 wax ineflaciive and wowki no longer ba honomd, then, impiementtd ovestinve hiving
procedures baged o & dferont MOL with Locals 408 and 3868; and, in 80 skippac owver
bargaining unit employees rapresonted by Loces 408 whan overiime way -and assigned;
thensly, adversely affecting bargaining unit employses rapneseniad by Loced 4687 K wo, what
shouid the remedy ba?

Based on the Arblivator's fnding o discusesd xbove, it lo thu Arbitrator’s decision thet:

The subject grisvance, identifled e FLRA Case nismber 14.50739-8, filed by AFGE Local 408, by amd
tuough the actiope of ite Presicent Anthony Litte, on September 11, 2013, was propedy fed n
soctordance with the provisions of the parties’ Master Agresment, as provided for i Arlicly 31. Thenglors -

The armivet ta the firet part of the issue statement ~ /s the subject grievanoe barrad by 8 previcusly e GLP
antior procedurally fewsd and, therefore, mmmuum;nn-mmm;umww-
prescoumly filed LLP anditr procedacatly Sxwed, tharefore, it I8 ARBITRARLE, SR

Dolvwen & and Looal 408 was irefiactive and would #0 ionger e Boncrad; than, knplemented overfime Tsing
WMMammmmmﬁum;mmmm siinpact ovay bampeining uni
smploynas represented by Loced 408 when overfime was offerad and assigned: theroby, acvorzely
mummaw'ﬁmﬁim‘;m"r anc) O rolator 1 the

aw 0
Pay Act, 8 USC §5588, and the partias’ Muster Agreement. reguinions, s Bk

The subject grievance is sustained,

ﬂnwhhﬂﬂm&h“m—#m%ﬂmﬂmm@u?hm”h

* reinstate yse of the inetindional spucific overtime hiring procadures. and Utilkealion, of the
Correctional Services Roster program established by, and described in, the Mamorangum of
Understending (MOU) initially sxecuted betwesn FCC Butner and AFGE Local 408 by



FMCA Case H4-S0T38-8, LS. Dapwriment of Justics, Fetiers] Buresy of Prigony, Federpl Sommalions Comph, Page kit
By, Neordh Carolien Bnd tha AFGE, AFL-CID. Counsd of Priscn. Loasks #5353, Loca! 408 wnd M. Anthoy Lty Contnusd:

signature of Complex Werden Sarah Revails on or about Merch 5, 2012, m&ﬁmm
by FCC Butner and AFGE Local 408, with FLRA approval o Fabeuary 25, 2013,

muMwhmmwnﬂmMIMMﬂ Hin they will follow ;!

. mmmpmumbymmwmﬁww«ﬁmmmoddm-ghpm
Avgust 2013 through June 2015 to dedemine which BUEs represantsd by # had besn
wiippedipsassd ovirinot hired for avertims, that satatéished the deta presarded at haaring
a8 ovidanee in kS crse 10 provide the Arbitrator with an satimeted toled ampund of overtime
missad by the BUEs it rewasendad and sppeadmetion of the pay, allawences, beneftta, or
diffarantisie lost by the affacksd BUEs; and

« oconduct o A and thorough ieview of the official cveetime essignmenthining records,
including time and lsave andior other ofMficisi allandance and pay records for the pariod

m'ﬂ 2:‘.!13 mbmmmwtakuhmmrmm“nw

per monthivear and grand ol for the period in Quastion;

o el peification (fitle, serion and gradalstep) of the wnplaves
mmmmmmummﬁumm"n

o the pojected amourt of time the parties will nesd 1o compists the review, date getherng,
and assambly of the informetion 1o be reported o the Arbitrator;

« the estimated number of daya the partios will nesd 10 report tha infornetion to the Arbitretir

and progect thair respeciive case regirdng the Indings and fordagainit darvwages, costs,
eic., a4 efiowed by the Back Pay Act; and

= offering #hraq dates/pariods when tha haaring coulkd de heid,

Tha FINDINGS and INTERIM DECISION ag presented ebove are made pursusnt 1o Articls 32 of the parbes’
Muuter Agreomant; and mailed, per Section g, 1o the addréss 8s provited by sach parties’ representotive/counsel
at the teering,  Tharwiors, In accordance with Article 32, Section d, of esid sgrasmert the pactes ars Skeciad to
pay the fobe anc costs of tha undersigmed Arbitrstor se prosented in his irwoios as Mailed under sSEpGIMe Cover.

Date:  May 37, 2016
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T ALE.. Tawtiroomy of Mr. Uit , Trnserdpt Vol, |, pge. 133-180.

¢ ANB. Mawmzserium on ARGE. Lopal 409 Jetierhend of Michasl Sharp, Chiof tlewand; did Seplewber 25, 2012, 10 Mr, Hemingwsy, HitM.
sublect, [t io Achirmis; with roetrimment of e dicecives, ordor, iewe, conirect provisions. viclsted aad Al wistenent of the bee 2y
providisd o e formed farw, On Ociober 31, 2013, FCE peowdad the local parties the 3si of wever arbiiratoers with their Sloa:
Ducerrines 3, 2013, 6 ocsd parfies Sebacind Mrtlestor O . Edemm) Jotinags; on Becsrber 9, 2093, FOC Butnar neffied Asbitrees Jonnison ihat
mmmmmumtwm

egreed ko hesring dutes of December 3, £, 10 and 11, 201 N, M4, Johnson onled the Linkn
reprovstatives and conosied hewring dales dus to his wiln's madical condition.. Amiraior indioatsd et dus b uncartiinly of the curmant
wtlocitd by the paries. .. THA Lonal plrike wont thitugh the prockes of raguestig e mew
rowher of sdsiicatory e FMCE sod subssquenily, sirking snd ssiecling the undersigned Arbliratar (Arblmtor Yillliasn A Desly, .},

4 The: undenigned's iilis cantact wilh it parties ves through an soall fram the Union's Couresl, s, Lilla Mandory deled Jenuery 2, 2015
providing thet obe wae rpressating AFGE, Loost 408 in "the Butser Ovirtienet Gima” and soggesting stvers! peviods. of Sime huln.
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friroryg Or. Litte, Chip! Saward, AFGE Loont 408, st 3212 Vekiejo Tradl, Rekigh . NG 20810 for tha unlan,

* The 100 page dooutsent, sxaciist on Februay 8, 1958, comprigad of 5 pryamble with 42 Arfioles, tm appencions, and index a0 vignuturs
Page, and, & provided i Articky £2 wes effective upon compliaiion of the Uajon ratioation v Agency heed review, iy 2 pariod of thme (3)
yoars (Maroh 9, 1006 — Muwroh §, 2001 which couki b arbsnded k. ome (1) ya itneomonts by rulesl consent of 19 pariies. Writen nolios Yk
io be ghvan by sllhar party B tha othet notlses than eiay (50} daye Bt not mces thait ivaly (90) daye. prion 1o the Rialion debi that & desired
to exhand dhe Agrasment. o naither party dusined 1 rensgoliale ihe Agranmant, he partias wens requived 1 ssouts new sighaonss i dele.

This v imporiunt wince Asdcls 42 of the beal copy agressent prouded "N falier dadicnd b rovagoiisie the Agresment, the parios
wara requiced 1o esoouts: Tew signahaes and date” A, no docuCMNAton v et dhe MLA hed baen geapardy svlended as
sravided i Arlicls 42, mtmmmWthmumwhwwmmm
2001 with new sigrehsa snd date pages. The partien comt Master Agratiunt wias sxectled on Ky 20, 2014, s for & purdod of Sives (%)
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amvwrel ha Agiesmank. o natwr desiray o rerapekiots ihe Agrasraesd_ the pestin sre wxpoche W SONEATY

mm#;‘.m&: m:;:ﬁﬁ o two appendices, and e and e page. A loslied rovigwr of the curvent
agreamart in wffect Tfition mubjact grievance found severst hey provisions have:hest

inclucing 1.1,3.&&.11.1&::1&31.mmthmnmdﬂmm_Wm

wil telss note ane conerent on M appropsba,
& Arbiicaton's reooect of e Adminiirstive sonferencs....

AfGirator Artich X2, Heclion b, o e parties” LA provides i pert, that the Arbrator shall s G pows: b i to, Sublrot o, diecaged, ke, or
s of the Wermoe of the aghesnwsnt or pubiish Feckrsl Bunvmy of Prinars polonwa. snd faculstions, -w
ey Toskictions on £ty pewer b0 Nk it decide t malier? Sy, Nerdoz?
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M. Nariemicr Mo,

* The Union's bachnical representetive wae idecrifind sy k. Cheryl Daniel; =g the Agency's lchnicsl represeiaiive wes idendled a» Ms.,
Oifie: Haivis,

19 Arbieaior's record of tha adwinivtzative conisence. .

Arkiptor: i rogard W0 imausgron of tha decision, | no Artiols 32 Seotion g, of the MUA provides that the Adbinsios' ke 4 nevter his cesdeinn Within 34
chiyy of Tl Sromnyaieny of Ty Mniring: drdees DV Rwiisl BgTic ic: by By odeTies, My Sainntier I fulrly full and 1 souid i 10 Dok e Saries i0

conmihar ghving my The Rl 50 daye that FRECS sloun iry e pivcadiunes. 85 T partiey i By praddpng with thind
b, Merwiczn:  No

WAy, Yatviaadeos A iong) A8 TOu need.
Aty ulior: Okay, Bo it wili be sitdy ceys Siter S tices of ¥ hearing,

T A wrplwingd nmmmmmmummmm mﬂuwmummm
all docutmetimy svidence iteriled an joint axibits and all docuymentiry PRdencY mwmmﬂrm AgemawEmplover List
mammmﬁmmmhwmmhm racxrding & cloDsERanary
wyidencs offered by and acoopted from B Griewans.
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* Bryant Cowt Raporing Senvices, Inc., moctded tha procwedings and Froviied both Slcironia snd herd oopy verelsne of the enacipt 1o e
parties nad Arbiirmlor. mmﬂﬁmm

" Transoript Vol. IV pg 145-148...

Arbitralor: Inlindly | sblad, amdbath periey seid et Ty hﬁmmmwmhmmmlbehnhﬂm 1.als0 altar
Acieowlaging W'h“m m & wihether Tw PITIN. WS PMming Y
rpabiction on me. waid iy wpre nct. mmﬁmm o Sl oF The Linkon, de pou; fepd yous've had o feir

. Mwwwmhmmmmumhmmﬂ

Adhitrwior: Ner. Miarieveic, on beawlf of the Agenay. do pou el you've b e opparinity T pramt your CAS B8 YU W % resent &7
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