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ISSUE

Was the  d isc ip l inar l 'ac t ion  taken aga ins t  g r ievants  Janres  Mann ing  ar rd  Char les

Diamottd lbr. jLrst  and suf f lc ient cause and for the el ' f ic iency of the service in cornpl iance

r i i th  the  par t ies '  con t rac tua l  agreement?  I f  no t ,  what  sha l l  the  remedy be?

IRELEVANT PI i .OVISIONS OF THE MASTER AGREEMENT

A R T I C L E  3 O

DISCIPI , INARY AND ADVERSE ACTIONS

Scct ion  a .  
- [ -hc  

p rov is ions  o f  t l r i s  a r t i c le  app ly  to  d isc ip l inary  and adversc  ac t io r rs  wh ich
u i l l  be  taken on ly  l i r r . lus t  and su f f l c ien t  cause and to  p romote  the  e f l l c iency  o{ ' the
serv icc .  and ncxLrs  u ' i l l  app ly .

Scc t ic ln  b .  D isc ip l inary  ac t ions  are  de l ined as  wr i t ten  repr in tands  or  sLrspcns ions  o( '
lburtccn ( l " l )  c lal 's ot '  lcss. Adverse act ions are dcf ined as removals,  suspensions ol ' rnore
than lbur tccn  ( l -1 )  davs .  rcduc t ions  in  g rade or  pay ,  o r  fu r loughs  o f  th i r ty  (30)days  or
I  C S S .

Scct ion  c .  
' l -he  

par t i cs  e r rdorse  the  concept  o f  p rogress ive  d isc ip l ine  des igned pr imar i l y  to
correct ancl  intprove errployee behavior,  except that the part ies recognize that there are
of l 'enscs so egregiotts as to warrant severe sanct ions tbrthe f i rst  ol ' f 'ense up to and
i n c l u d i n g  r e  n r o v a l .

Sec t ion  d .  Recogn iz ing  tha t  the  c i rcumstances  and complex i t ies  o f  ind iv idua l  cases  w i l l
varv .  the  par t i cs  c t rdorse  the  concept  o f  t ime ly  d ispos i t ion  o f  inves t iga t ions  ar rd
d r s e  i p l i n i r r v a r l r  c r s c  a c t i o n s .

l .  rvhen un  inves t iga t ion  takes  p lace  on  an  employee 's  a l leged misconduct .
any  d isc ip l inar \ 'o r  adverse  ac t ion  ar is ing  f io rn  the  inves t iga t ion  w i l l  no t  be
proposcd Lrnt i l  t l rc invest igat ion has been completed and reviewed by the Chief



Execut ive  Ol ' J lce  r  o r  des ignee:  and

2.  cnrp lovccs  lho  are  the  sub jec t  o f  an  inves t iga t ion  where  no  d isc ip l inary  o r
adversc  ac t ion  w i l l  bc  p roposed w i l l  be  no t i f ied  o f  th is  dec is ion  w i th in  seven (7 )
rvorking clays al ier the rcview of the invest igat ion by the Chief E,xecut ive Off lcer
o r d c s i g n c c . - f h i s p c r i o d o f t i m e m a y b c a d j u s t e d t o a c c o u n t f o r p e r i o d s o f l e a v e .

Sect ion  j .  \ \ / l ten  d isc rp l inary  ac t ion  is  p roposed aga ins t  an  employee,  thc  e rn ; l loyee w i l l
h i i ve  ten  (10)  rvork ing  days  to  respond ora l l y  o r  in  wr i t ing .  When adverse  ac t ion  is
proposcd.  he /shc  w ' i l l  have f i f teen  (15)  work ing  days  to  respond ora l l y  o r  in  rv r i t ing .
Approva l  u r  dcn ia l  o f 'ex tcns ion  reques ts  n rus t  be  prov ided w i th in  two (2 )  wor l< ing  days' [ ' l tese 

t intc f l 'anrcs do not apply to probat ionary enrployees or act ions tal<en under the
cr ime prov is ion .

STIPULATIONS

l .  Gr ievants  . la rnes  Mann ing  and Char les  D iar rond nr isuscd govcrnnrcn t

cc l t t ipn tcn t  u , ' l r i l c  on  dLr ty  in  v io la t ion  o1 'Agency  po l i cy  by  send i r rg  e lec t ron ic  tnessages

conta in ing  inap l t ro l t r ia tc  pho los  and/or  v ideo c l ips  ( ' l - r .  I  l ,  l6 ) .

2 .  l ' he  g r ievants  were  aware  o f  the  re levant  Agency  po l i c ics  w l ren  thcy

c o r n r n i t t e d  t h e  v i o l a t i o n s  ( T r .  I  l ,  l 6 ) .

3 .  
- fhc  

Agency  i r lposed a  two-day  suspens ion  on  Mr .  Mann ing  and a  onc-day

s l tspcns io t t  on  Mr .  D ia rnond fb r  the  ac t ions  descr ibed in  S t ipu la t ion  l ,  above (1 - r .  I  l ,  l ( r )

-1 . - t -hc  l cve l  o f  d isc ip l ine  in tposed on  the  gr ievants  was app l 'opr ia te  cor r t ingcnt  on

a f i r rd ing  tha t  [he  i r rves t iga t ion  was done proper ly  and in  a  t ime ly  manncr  ( ' l ' r ' .  16 .  l7 ) .

5.  
' l 'hc 

recl<oning period lbr the off 'enses cornrni t ted by the gr icvants is two ycars

b e g i n n i n g  n i t h  t h c  d a t e  o 1 ' t h c  d e c i s i o n  l e t t e r .  A p r i l 6 . 2 0 0 9  ( T r .  1 6 5 ) .

6 . - l -he  reckon ing  per iod  is  the  per iod  o f  t ime dur ing  wh ich  any  o f  fensc  r .v i l l  resu l t

i r r  a  h ighcr  le  vc l  o l ' c l i sc ip l ine  (1 ' r .  I  65) .



7.  Gr icvant  Char les Diamond was prornoted a l ier  Apr i l .  2009.  whi le  in  the

reckoning per iod. l

FACTS AND BACKGROUND

'l-he 
incidents that led to this gr ievance occurred at the United States [)eni tent ialv.

B ig  Sandy.  i t t  I t tez .  Kcntucky  opera ted  by  the  Federa l  Bureau o f  Pr isons  in  the  tJn i ted

Sta tcs  l )epar tn rcn t  o l ' Jus t ice  (DOJ;  here ina f te r the  Agency) .  B ig  Sandy is  a  rnax imunr

secur i t l ' p r i son  hous ing  approx i rna te ly  1500 innra tes  ( ' l ' r .  80 .  82) .  Thc  averagc  sentencc

o l ' t l t c  in rna tcs  a t  B ig  Sanc ly  i s  240 nron ths  and sornc  inmatcs  are  scrv ing  l i l e  sen tcnces

(- l -r .  t l2).

' l ' herc  
a rc  approx i r t ta te ly '380 enrp loyees  a t  B ig  Sandy,  o l 'wh ich  approx i rna te ly

2,10 arc correct iorrs ol l lccrs ( ' l - r .  8l) .  
- l -he 

correct ions of l lccrs at Big Sandy arc

represcntcd  lo r  co l lec t i ve  barga in ing  purposes  by  Loca l  612 o t '  Counc i l  o t ' [ ) r i son  Loca ls

o f ' the  Atnc t ' i can  l redera t ion  o f  Government  Ernp loyees  (here ina l te r  the  Un ion) . ' l -hc

Agency 'and thc  l ln ion  are  par t ies  to  a  Master  Agreenten t  (J t .  Ex .  l ) .

Th is  casc  invo lves  two gr ievants ;  Of f l cer  Janres  Mann ing  and Of  f l cer  Char lcs

Dianrond.  On May 26 .2005,  Mann ing  used a  governr len t  con lpu ter  to  scnd 30

ind iv idua ls  u i th  acccss  to  Groupwise  so f tware  an  e-mai l  t l i a t  con ta ined a  scxua l ly

cxp l i c i t  v idco  c l ip  ( .1 t .  L .x .2B;  Tr ' .  126) .  On Septc rnbcr  8 .2005.  Of - f l cc l  D ia rnrond uscd a

goven l t tcn t  co l l l tu te r  to  send severa l  ind iv idua ls  an  e-nra i l  messagc w i th  inappropr i rLc

photographs  o l ' le rna les  and photos  o f  g raph ic  phys ica l  in ju r ies  (J t .  I i x .24) .  Both  o f -

t l tcsc e-rnai l  l rcssagcs u'ere sent in violat ion of Agency Progranr Staterrrcnt 1237.12

*hich prohibi ts using a government colnputer fbr non-work purposes during duty hours

and sendirrg or lorrvardirrg e-mai l  messages that are sexual ly expl ic i t  or degrading (Jt .

Tl re  lecord  es tab l i shes  tha t  th is  p romot ion  was e f fec t i ve  on  October  25 ,2009 (J t .  Ex .  l '+ )



Exs.24 .2 l3 ) .  l ) l t rsuant  to  Agency  po l i cy .  rn isuse o f  a  governrnent  cornpute l ' i s

cons ide led  C ' lass i l l ca t ion  2  misconduct .  Employee n t isconduct  f -a l l ing  u ' i th in

Class i f l ca t ion  2  i s  de l lned as  ac t ions  tha t  a re  ser ious  bu t  wou ld  no t  l i ke lv  resu l t  in  a

cr in r ina l  p rosecut io r r  (J t .  Ex .  7 .  pp .  4 -6 ;  Tr .  23 .y .2

-[ 'he 
Agencr" l ras adopted a procedure for invcst igat ing al legat ions of 'staf- f

n t i sconduct  ( . l t  l r \ .  7 ) .  [ ' hen  misconduct  o r  an  a l legat ion  o f  misconduct  i s  b rought  to  the

attent ion ol 'arty staf- l 'nrenrbcr.  that staff  rnember nrust report  thc al lcgat ion to thc Cl- ,O

(r.vardcn) of ' thc l i rc i l i ty at  which thc al leged rnisconduct occurred, to the DOi Ol- l lcc ol-

ln tc rna l  A l ' la r rs  (O lA) ,  o r  t l te  DOJ Of f l cc  o f  the  Inspcc tor  Genera l  (OI ( ; )  (J t .  l r x .  7 ,p .7 ) .

l l ' the  in i t ra l  rcpor t  i s  to  the  CIEO.  the  CEO is  requ i red  to  no t i l y  OIA w i th in  2 .1  hoLr rs  o l '

r c c e i v i n g t h c r c p o r t ( J t . E x . 7 , p . 6 ) . O I A m u s t t h e n n o t i f y O I G o f ' t h e a l l e g a t i o n w i t h i r r

48  hcrurs  (J t .  l : x .  7 .  p .9 ) .  A l i c r  rev iew,  OIG re{ 'e rs  to  the  case back  to  O lA.  rvh ich  then

rc tu rns  the  case to  the  CEO o f  the  lac i l i t y  fo r  inves t iga t ion  (J t .  E ,x .7 ,  pp .9-10) . ' l ' hc

OIG.  th roLrgh OIG l {epor t  No.  l -2004-008.  recomrnends tha t  the  inves t iga t ion  o f  loca l

cases  be  cornp lc tcd  rv i th in  120 days  and the  inves t iga t ion  o f  OIA- lcve l  cases  be

c o n r p l c t e d  i r r  I t i O  d u l s  1 . 1 t .  E x .  l 0 ) .  r

Wi th in  thc  Agency ,  in te rna l  inves t iga t ions  invo lv ing  a l leged rn isconduct  by

innra tcs  and s ta l - f 'a rc  thc  respons ib i l i t y  o f  the  Spec ia l  Inves t iga t ive  Sec t ion  (S IS)  u , l r i ch

repor ts  to  OIA ( ' f r .20-21 .28-29) .  Each ins t i tu t ion  w i th in  the  Agency  has  an  SIS (Tr .20-

2 l ) .  t )u r ing  the  pcr iod  2005-08.  wh ich  is  rc lcvant  to  th is  case,  Spcc ia l  lnvcs t iga t ivc

"  ( ' l ass i l l ca t i r rn  I  o1 ' l cnscs  arc  de f ined as  n t i sconduct  tha t  i s  ser ious
of -1ense.  C lass i f i ca t ion  3  o t lenses  are  ser ious  bu t  wou ld  no t  l i ke lv
lac i l i t . " "  .  1 .1 t ,  l : x ,  7 ,1 ' ty t .  1 -7 ;  Tr .  23)
'  

See a lso  J t .  Ex .  t ) .

and wou ld  cons t i tu te  a  p rosecutab le
in rpa i r  the  day- to -day  opera t ions  o f the



Agent  Ja t t tes  L ink  was respons ib le  fo r the  B ig  Sandy SIS.  He had a  s ta t f  o f  f l ve  to  s ix

inves t iga tors  *ho  repor tcd  to  h in r  ( ' l - r .  32-33) .

Spec ia l  Agent  L ink  tes t i f led  tha t  he  rece ived the  a l legat ions  aga ins t  the  gr icvants

in  Octobcr .  2005 ( - l ' r .  56) .  The record  does  no t  es tab l i sh  the  manner  by  wh ich  Spec ia l

Agent  L ink  l carned o f ' the  a l lega t io t ts ,  nor  does  lhe  record  exp l i c i t l y  es tab l i sh  the  nex t

steps he took and t l rc t inr ing of those steps. But because SIS reporls to OIA, because the

a l l cgcd t t t i sconduct  rvas  a  C lass i f i ca t ion  2  o f f 'ense,  and because OIA is  rcspons ib le  f i r r

rcv ic* ' ing  a l l csa t ions  o l - ( ' l ass i l l ca t ion  2  r r i sconduct ,  i t  i s  reasonab lc  to  assLr r .nc  tha t  thc

al lcgat ions w'erc f i r ru,arcled to OIA.

ln  Nove I lbe  r ,2007,  OIA re tu rned the  a l legat ions  to  B ig  Sandy lo r  invcs t iga t ion .

Ager r t  L ink  ass is r rcd  the  n-B ig  Sandy thcn-Deputy  Assoc ia te  Wardcr r

(DAW)/Conso l ida tcd  Scrv ices  Manager  Robcf i  Ranum to  inves t iga te  thc  a l l cged

I ' io la t ions  by  Of l i cc rs  Mann ing  and D iamond.  A t  the  s ta r t  o l ' the  inves t iga t ion ,  DAW

Ranurn w' i is given a packet f iorn OIA that contained thc evidence against the gr ievants.

inc lud ing  cop ics  o l - the  o f fend ing  e-mai l  messages and the  i te rns  a t tached to  the

nressagcs. Upon rcceipt of  the packet,  DAW Ranum took af i ldavi ts f ior l  Otf lcers

Mann i t tg  a t td  D ianrond.  bo th  o f  whom admi t ted  send ing  the  e- rna i l  messagcs  and

co l l l t ' t i t t ing  thc  o f  l cnse  .  DAW Ranum wro te  a  repor t  and scn t  i t  to  Agcnt  l . i r r l< .  who scr r t

i t  to  OIn .  [ ) , , \ \ . \ '  [ {anurn  tes t i f led  tha t  i t  took  approx imate ly  one month  to  cont ; l l c tc  h is

part  of ' the invest igat ion. (Tr.  69-79. 126)

On March  2 ,2009,  as  a  resu l t  o f  these inc idents ,  B ig  Sandy Capta in  D.G.  Bruce

protr-rosed that OI l lcu'Manning be suspended forthree days and Ofl lcer Dianrond be

susper rded lo r  one da-v -  (J t .  Exs .24  and 28) .  On Apr i l  6 ,2009,  B ig  Sandy C l lO Jerorne



Zuercher imposed a trvo-day suspension on Off icer Nlanning and a one-day suspcnsion

on Ofl lccr '  [ ) iart tonci  (Jt .  Exs. 34 and 3B). CEO Zuercher test i f led that Of f ]ccr Mannirru

had sent "pornogri tphr ' ,"  n 'hi le Otf lcer Diamond had sent only "r isque nrater ial"  (1-r .  8t t .

90) .  C tO Z i te rchcr  tcs t r f led  tha t ,  in  dec id ing  on  the  d isc ip l ine ,  he  took  in to  account  the

"Douglas Factors" that f 'ederal  agencies are required to consider in discipl ine cases (- [ ' r .

t ' i 7 -Ut i ) . '1  On NIay  5 .2009.  Un ion  Representa t ive  B i l l y  Fa f ih ing  f l lec l  a  g r icvancc  a l l cg ing

tha t  the  Agency  had r io la ted  Ar t i c le  30  o f  the  Master  Agreement  by  fa i l ing  to  adhere  to

t h e  t i r n c  l i r l i t s  o l ' t h c  d i s c i p l i n a r y  p r o c e s s  ( J t .  E x .  4 ) .

Othe l  fac ts  a rc  a lso  re levant  to  th is  case.  Dur ing  the  per ioc l  2005-0u.  t l i g  Sand l

uas  cx l te t ' i c t tc ins  scvcre  prob lcnrs  w i th  i t s  innra te  popu la t ion  and i t s  s ta l - f  .  S ta{ ' f ' n lcn lbcrs

\ \ ' c rc  snrL lL rg l inu  d lugs  i t r to  the  fac i l i t y  and inmatcs  lvc re  assau l t ing  s ta fT(Tr .29-30) .  B ig

Sandy had cxpcr icnccd two homic ides  in  a th ree-week per iod ,  hundreds  o f  inn ta te

assau l ts .  and l l  i t r rna tc  narco t ics  cases  (Tr .32) . ' l -he  prob le rns  reached a  po in t  a t  wh ich

SIS rvas  g iven pcrnr iss ion  by  the  warden a t  B ig  Sandy to  opera te  ou ts ide  the  lac i l i t y  in

con. iunc t ion  w i th  the  l redcra l  Bureau o f  Inves t iga t ion  (Tr .30) .  Dur ing  the  per iod  2006-

08, SIS rvas carrving frorrr  400 to 800 inrnate cases and 30-50 staff  cases (Tr.32-33).

Ol ' l lcer Diarnond test i f led that several  correct ions off icers who started at thc

lac i l i t y  a t  t l t c  s i tn rc  t in re  l re  s ta r ted  have been promoted,  wh i le  he  has  no t  (Tr .  l l 7 - l l t ) .

I I c  a lso  tcs t i f lec l  th i t t  d id  no t  app ly  fb r  pos i t ions  pos ted  wh i lc  thc  inves t igz r t ion  wers

ongo in t  bccausc  hc  bc l i cved he  cou ld  no t  rece ive  a  p rorno t ion  w l r i le  under  invcs t iga t io r r

( ' t - r .  I  22) .

' S c c  [ ) o u q l a s  v .  \ ' c t c r a n s  a d n r i n i s t r a t i o n , 5  M S P B  3 1 3 , 3 3 2 , 5  M . S . P . 2 8 0 ,  a t
[!!p-. uruu1l!1lg{)_\: !1-!],,s,ej!r:hiUsyqbs!ripx,]d9g11!&gl:2j]:13,1&versiorr.,.2,s12 LLqUliqitrQl*A(.R
Qll-!- ,  acccssed \.4arch 10,2010. The Douglas Factors are sulnrlarized at lr t tp:, ' r 'u 'r i 'n ' ,4c1!.q!g(!, !r ! ] . i l , \ :
lq4yq15-pdt. accessed l \ ' larch 10. 2010.



Ot ' l l cc r  Mann ing  tes t i l red  tha t  wh i le  he  was undcr  inves t iga t ion ,  he  app l ied  lo r

severa l  pos i t ions  a t  t3 ig  Sandy,  a  pos i t ion  a t  the  fac i l i t y  in  Ash land.  Kentuc l<1 ,about  60

t t t i l es  nor th  o l ' t3 ig  Sandy.  as  we l las  o ther  jobs  (Tr .  129) .  Of f i cer  Mann ing  tcs t i f ied  tha t

he  rvas  ra ted  as  "bes t  qua l i f ied"  on  severa l  o f  the  pos i t ions  fb r  l vh ich  he  app l ied .  bu t  tha t

he r.vas not awarded any of these posit ions (Tr.  129-30).

POSITIONS OF THE PARTIES

Pos i t ion  o f ' thc  Agcncy

' [ 'hc  
A tcncv  contends  tha t  the  gr ievants  ad l r i t t cd  conrnr i t t ing  thc  ac ts  in  cprcs t i t , r r

a t tc l  uc t ' c  a \ \a rc  o l ' thc  i ro l i c ies  p roh ib i t ing  those ac t ions .  l ' he  d isc ip l inc  in tposec l  upon

t l t cn t  resu l tcd  in  thc  cor rec t ion  o f ' the  behav io r  and de ter r ing  o ther  s ta l l ' engag ing  in  thc

sa l r . l c  t )pes  o l '  ac t ions .

In  i tn l ros ing  the  d isc ip l ine ,  Wardcn Zuercher  cons idered t l ie  Doug las  l rac to rs .

inc lud ing  t l te  na turc  o l ' thc  o f ' f -ense.  the  records  o l - thc  g r ievants ,  and the  t in te l incss  o f ' thc

inves t iga t ion . ' l -hc  pena l t ies  i r rposed d id  no t  exceed the  appropr ia te  range in  Agenc l ,

po l i c ies . - fhus .  the  pena l t ies  imposed by  the  Agency  are  en t i t led  to  de f -e rence.

-fhc 
Auencv also contends that there is no statute. regulat iorr ,  or an)

adtninistrat ivc i tut l tor i t t  t l rat  crcates a rnandatory t i r t rc f iame for t l rc i r r l tosi t io lr  ol '

d isc ip l ine .  Whi lc  thc  Genera l  Counse l  o f  the  DOJ recommends tha t  d isc ip l ine  be  in rposed

r . r ' i th in  120 to  180 days .  th is  t imc f ia rne  is  no t  mandatory ;  i t  car r ies  no  lega l  s ign i f i cancc .

' [ ' hcsc  
arc  gu idc l incs  and recomlnendat ions .  no t  requ i renren ts .  Indeed.  the  Mastc r

Agreenrent states that the t inre f iames may vary f ionr case to case depending on

c i rcu tns tances  and cornp lcx i t ies .  Es tab l i sh ing  such t i rne  l rames wou ld  p reven l .  lhe



Agency f l 'onr  a l locat ing s taf  f  to  deal  wi th  unant ic ipated problems that  are l ike ly  to  ar ise,

g iven the cr i t ica l  rn iss ion of  the Agency.

Dur ing  thc  t i rne  f ia r re  re levant  to  th is  g r ievance.  the  s ta t f  a t  B ig  Sand l 'was

dea l ing  rv i th .100 to  800 innra te  cases  and 30  to  50  s ta t l ' cases  t l ra t  had ar r  impact  on  the

sat -c t1 'o l ' the  innra tcs  and the  s ta f f .  The ins t i tu t ion  was fac ing  ser ious  prc lb lenrs .  G ivcn

thc minor of ' f i rnscs comrnit ted. the invest igat ions were given the appropriatc pr ior i ty and

thc  Agcncv 's  dcc is ion  on  the  a l loca t ion  o f  resources  is  en t i t led  to  de fe lcnce.

F ina l l y .  * ' cn  i l ' i t  i s  assurncd tha t  the  d isc ip l ine  was un t in re ly .  thc  [Jn ion  has  no t

shor ,vn  hou ' thc  g l i cvants  were  harnred .  In  add i t ion ,  thc  Un ion  has  no t  showrr  how thc

Agcncy ' ' s  dcc is ion  r r 'ou ld  have been d i f i -e rcn t  had the  d isc ip l inc  bccn in rposcd in  a  t iu rc ly

I IAnI re r .

l -o r  a l l thc  fb rcgo ing  reasons .  the  Agency  requests  tha t  the  gr icvancc  bc  dcn icd .

[ )os i l ion  o l '  thc  l - ln ion

' l -hc  
t ln ron  contends  tha t  the  Agency  gu ide l incs  es tab l i sh  thc  t i rnc  f ia rncs  tha t  thc

Agency  n tus t  l i r l l o r i  in  admin is te r ing  d isc ip l ine ,  tak ing  in to  account  t l re  complex i ty  o f

the  case .  Thc  LJn ion ,  po in ts  ou t  tha t  the  ins tan t  case was no t  complex .  Once i t  was

brought to the attent ion of the gr ievants. they admitted they committed the of- fenses.

- l -hc  
[ ]n io t t  no tes  tha t  DAW Ranum comple tcd  h is  loca l  inves t iga t ion  i r r

Decetnbcr .2007.  
' l ' l r c l 'e  

i s  no  rcason why DAW Ranum's  repor t  cou ld  no t  have bccn

c lcc t ron ica l l y  scn t  to  OIA on  the  day  he  cornp le ted  i t .  The Un ion  observes  tha t  oncc  thc

loca l  inves t iga t ive  packet  i s  sen t  to  OIA,  OIA must  comple te  i t s  rev iew w i th in  I0  days .



I -hc Unlon i t lso argues that the gr ievants rvere denied prontot ions due to thc

t tncer ta in t l ' r csu l t ing  1 l 'o rn  th is  long inves t iga t io r r .  Indeed.  the  Un ion  po in ts  ou t  tha t  i t  nas

on l ; -  a l te r  the  inves t isa t ion  was co t t rp le ted  tha t  Of f l cer  D ia rnond rece ived a  pron to t ion .

The Uniorr also notes that the case was not complex. The gr ievants admitted the

otfcnscs ctncc conf l ' r ' lnted with t l re evidence. Thus. there was no reason why the Agerrcy

cou ld  no t  havc  corn ; r l i cd  l v i th  the  gu ide l ines  in  th is  case.

I l ig  Sand l 'anc l  OIA were  aware  o f  the  s ta tus  o{ ' the  inves t iga t ion .  I rach  lac i l i t y

rccc ivcs  a  n ton th l ,v ' rcpor t  f l ' o rn  OIA on  the  s ta tus  o f  inves t iga t ions  or ig ina t ing  a t  thc

l a c i l i t y ,

- l -hc  
L ln ion  c i tes  and quotes  l ionr  n ru l t ip le  ( 'edcra l  sec tor  a rb i t ra t ion  cascs  i r r

suppor t  o l ' i t s  con te t t t io r t  tha t  t in re l incss  in  impos ing  d isc ip l ine  is  a r r  esscut ia l  con tpoue l r t

o l 'e l ' f l c i cn l  Agcnc l  opera t ions  and o f ' the . jus t  cause pr inc ip lc .  I t  i s  a lso  a  rcqu i l cmcnt  o l '

the  I redera l  Labor '  [ {c la t ions  Ac t .

Based on thc lbregoing, the Union requests that the gr ievance be sustained.

DISCUSSION

B1 s t ipu la t ion  the  par t ies  agree tha t  the  d isc ip l inc ,  i f  p roper ly  i rnposed,  rvas

approtr t t ' ia l .e to thc ol ' f 'cr tses conrmit ted by the gr ievants. The issuc in thc casc. l rulvever.  is

*hc t l te l ' thc  d isc ip l inc  was in rproper l f  imposed because i t  was  no t  t in te  l l ,a r rc l  u ,as  i r r

v io la t ion  o f '  t l r c  Mastc r  Agreerncnt .

Ar t i c le  30d o l ' the  co l lec t i ve  barga in ing  agrec lnent  s ta tes  tha t  the  par t ies  endorse

t l t c  conccpt  o l ' t in tc lv  d ispos i t ion  o f  inves t iga t ions  and d isc ip l inary  ac t ions ,  tak ing  in to

account t l te cotnplexi ty of the case and the circunrstances surrounding the case. Although

the part ies do not dcf lne t l te ternr " t imely" in Art ic le 30d, the record establ ishes that both
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par t ies  acccpt  thc  n r i t ten  t ime gu ide l ines  re fe renccd in  OIC Repor t  No.  l -2004-008;  120

days  lb r  loca l  inves t iga t ions  and 180 days  fo rOlA inves t iga t ions .  i .e . .  approx i rna te ly  f i ru r

nron t l t s  lb r  loca l  inves t iga t ions  and approx imate ly  6  r lon ths  lb r  OIA inves t iga t ions  (Tr ' .

I  0).  Moreover.  as these t ime f iames were based on an Agency recommendation to thc

O I G ( . 1 1 . t - . r .  1 0 . p p . 6 0 - 6 1 ) , t h e s e w e r e t i m e g u i d e l i n e s t h a t , i n t h e o p i n i o n o 1 - t h e A g e n c y .

i t  cou ld  gcncra l l v  n rcc t .  tak ing  in to  account the  c i rcumstances  and conrp lex i tv  o f  the  case.

' l -hc 
Agcnc.v- notes. however,  that these are guidel ines, not requircrnents, ancl  that

t l t c  co t lp lcx i t ies  o r  c i rcu t rs tanccs  ind iv idua l  cases  nray  prevent  t l t c  Ager rcy  l io rn  rnec t in r l

these t i r t te  l l ' an tes .  lnc lccc l ,  Ar t i c le  30d o1 ' thc  co l lec t i ve  barga in ing  agrecnrcn t  rccogn izcs

tha t  fa i l ing  to  n rcc t  t ,he  se  t in re  f l ' an tes  is  a  poss ib i l i t y .

Bascd on  thc  (b lcgo ing ,  i t  i s  reasonab le  to  in te rpre t  the  co l lec t i ve  barga iu ing

agrccn tcn t  as  c rea t ing  an  cxpcc ta t ion  tha t  inves t iga t ions  and d isc ip l inar l ,ac t ions  rv i l l

o c c u r r v i t h i n t h e  l l 0 - l 8 0 d a y t i m e f i a m e , a l t h o u g h t h e r e m a y b e s i t u a t i o n s i n r v h i c h i t i s

i rnposs ib le  lb r  thc  Agency  to  rneet  those t ime f iames.  la lso  in te rpre t  the  co l lec t i vc

barga in ing  agreenrcn t  p rov is ion  tha t  the  par t ies  endorse  the  concept  o f  the  " t in re ly

d ispos i t ion  o f  invcs t iga t ions  d isc ip l inary /adverse  ac t ions"  as  requ i r ing  the  Agency  to

rnovc  as  cxped i t ious lv  as  the  c i rcumstances  and cornp lex i t ies  o f  the  case per rn i t ,  cvur  i t '

the  d ispos i t io t t  o l ' t l t c  case ex tcnds  beyond thc  18O-day  l i r t r i t .  Thr . rs .  Iagrcc  l r i th  thc

Agcncy  tha t  thc  n tc rc  Iac t  tha t  casc  inves t iga t ion  and d ispos i t ion  cernnot  bc  cornp le tcd  in

180 days  u ,ou ld  t to t  cons t i tu tc  a  v io la t ion  o f  the  co l lec t i ve  barga in ing  agreement  i f ' the

conrp lex i t ies  and c i rcun ls tances  o f  the  case requ i re  add i t iona l  t i rne .

Neverlhcless. Art ic le 30a of the col lect ive bargaining agreelnent requires that

advcrse act ion/discipl ine rr tust be taken only fbr just cause and to pror lote thc ef l lc iurcv
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of  thc  ser r , ' i ce  ( j t .  [ : x .  l ) .  Jus t  cause invo lves  more  than s imp ly  eva lua t ing  the  subs tan t ive

d isc ip l ine  t l ta t  rvas  in rposed.  Th is  p r inc ip le  a lso  requ i res  tha t  employees  sub. jec t  to

adversc act ion/discipl ine be afforded reasonable due process. Thus, Art ic le 30d rnust be

in te rpre ted  in  con. lunc t ion  w i th  Ar t i c le  30a.

Turning to the instart t  gr ievance. the record establ ishes that i t  took thc Agcncy

approx imate l l ' -1 ( r  n ron ths  to  d ispose o f  Of f i cer  D ianrond 's  case and;  4z l  months  to

d isposc  o f 'Of ' f i cc r  Mar rn ing 's  case.  Based on  the  lb rego ing ,  the  ques t ion  in  th is  g r icvancc

is  r . lhc thcr thosc  t i r r rc  per iods  wcre  in  compl iance w i th  the  co l lec t i vc  l ra rga in ing

aureeInent .  tak i r rg  in to  account  thc  cornp lex i t ies  and c i rcuu ts tances  o l ' t l t c  casc?

I r i rs t .  tu r t t i l tg  to  the  cor lp lcx i t ies  o1 ' t l re  casc ,  thc  rccord  es tab l i shes  tha t  thc  cascs

were  l to t  c t tn rp lex . ' l -hc  cv idence o l ' the  gr ievants 'm isconduct  was  obv ious  anc l

i r re lu tab le  . ' l -he  Agenc l 'ob ta ined the  e-mai l  messages and the  o f l 'end ing  a t tachments .  As

c- r ra i l  n ressascs  a l l lays  inc lude the  e-mai laddress  o1 ' the  sender .  t rac ing  t l te  rnessages to

t l tc qr ievants \ \ 'as a sir lp le task. Once conf ionted with the e-mai l  rressages and

attachrnent.  the gr ievants admitted they sent the nressages.

Second. u' i th respect to the circunrstances surrounding the case, I  ar l  unable to

f ind  any  c i rcu t t ts ta r rces  tha t  a re  unusua l  o rwou ld  have taken the  Agcncy  an  inord ina te

ar 'noL l l r t  o l ' t i t r c  to  invcsL iga te .  The gr ievants  cont inued to  be  enrp loyed a t  B ig  Sar rdy

dur ing  thc  invcs t iga t ion .  They  were  access ib le  to  the  Agency ,  fac i l i ta t ing  i t s

invc 's t iga t ion . ' l -hc  g r ievants  admi t ted  the i r  m isconduct .  Thus ,  i t  was  L lnnecessary  t ( )

loca tc  and in te rv ie rv  o ther  w i tnesses  e i ther  in  the  Agency  or  ou ts idc  the  Agency .

- l -he 
Agencl 'c laints that the inmate and staff  di f l lcul t ies at Big Sandy during thc

per iod  2005-2008 occup ied  a l l  o f  the  Agency 's  resources  and they  were  unab le  to
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a l loca te  rcsourccs  to  inves t iga t ing  the  a l legat ions  dur ing  th is  per iod .  Essent ia l l y .  the

Agcncy  is  contcnd ing  tha t  the  te rm "c i rcunrs tances"  in  Ar t i c le  30d covcrs  thc  s i tua t ion  rn

a  lac i l i t y  and is  no t  l i rn i ted  to  c i rcurns tances  sur round ing  the  case.  
- l -hus .  

the ,Agenc l

contcnds  t l ra t  thc  s i tua t io r r  in  the  fhc i l i t y  s l r ie lds  i t  f ionr  an  a l legat ion  tha t  i t s  d ispos i t ion

o f  the  casc  rvas  ur r t in re lv .

I  l l nd  such Agcnc l ' con ten t ions  unconv inc ing  in  th is  case.  F i rs t .  cvcn  i f  i t  i s

assuttrecl .  ni t l tout l lndins. that thc word "circurnstances" covers urert ters outsidc thc

spec i l rcs  o l ' t l t c  casc .  g iv ing  the  Agency  leeway in  meet ing  the  gu ic le l ines ,  I  anr  unab le  to

l lnd  tha t  tha t  a  per iod  o f 'a l r ros t  lburyears  bc twccn o l lbnse and pcna l ty  n lcc ts  any

r e  a s o n a b l c  d e  l l n i t i o n  o f ' " t i n r e l v . "

l rr  addit ic ln.  the record also establ ishes t l rat  i t  is possible that the i rrvest igat iorr  u,zrs

not  a t  the  lac i l i t y  l cve  I  fb r  a  subs tan t ia l  par t  o f ' thc  per iod  in  ques t ion ;  thus  there  is  ncr

rcason to  be l ieve  thc  t im ing  o f  the  inves t iga t ion  above the  fac i l i t y  leve l  wou ld  have becn

a l fec ted  by  thc  s i tua t ion  a t  B ig  Sandy.  Spec ia l  Agent  [ , ink  tes t i f led  tha t  he  f l rs t  rece ived

the  a l l cga t io r rs  in  Octobcr .2005.  Yet .  i t  took  more  than two years ,  un t i l  November .

2007.  lb r  the  rcv ie* 'packet  to  be  re tu rned to  B ig  Sandy fb r  the  invcs t iga t ion  u l t i rna te l l

car r i cd  ou t  b \  Dn U 'Rat ru t l .  A l though the  rccord  does  no t  es tab l i sh  whcn Spcc ia l  Agcnt

L ink  fb rwarded t l rc  DAW Ranum's  repor t  to  O lA,  even i f  i t  i s  assumed tha t  i t  took  h i r r r

as lotrs as l2 rnonths to (brward the reporl ,  this mcans that the report  was thc

r c s o o n s i b i l i t v  o f ' O I A  l b r  I 2  r n o n t h s .

A l ie r  rece  iv ing  the  packet  a t  B ig  Sandy,  DAW Ranum comple ted  the

invcs t iga t ion  i t t  a tbout  a  rnonth ,  rnos t  l i ke ly  in  Decernber ,2007 orJanuary  2008.  As

noted. this invest igat ion fbr.rnd that the gr ievants conrmit ted the conduct that was al leged.

t a
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' I ' he  
Agenc l "s  b r ic l ' s ta tes  tha t  i t  took  approx i rna te ly  f rve  or  s ix  months .  un t i l  on  June 28 .

2008.  to  rcach t l t c  conc lus ion  tha t  po l i cy  was v io la ted .  I t  i s  reasonab le  to  be l ievc  tha t  the

inves t iga t ion  \ \as  a t  OIA fb r  most  o f  por t ion  o f  the  f r rs t  ha l f  o f  2008.  Even a f ie r  the

f ind ing  o1 'a  v io la t ion .  i t  took  the  Agency  another  8  n ron ths  to  p ropose d isc ip l inc . - l -hus .

even i f  onc assl lnes t l rat  the si tuat ion at Big Sandy diverted resources fronr invest igat iug

thc  a l lega t ions  and cven i f  i t  i s  assumed,  w i thout  f ind ing .  tha t  thc  Mastc r  Agrccmcnt

pcnt t i t s  th is  s i tua t ion  to  be  cons idered a  "c i rcunrs tance"  w i th in  the  mean ing  o l 'Sec t ion

30d.  thc  s i tu i t t ion  a t  t3 ig  Sandy does  no t  exp la in  why OIA d id  no t  rnove cxped i t ious ly .

Adc l i t iona l l r ' .  cvcn  i f  i t  i s  assurncd tha t  the  120-180 day  rc f -c rencc  in  thc  OIG

r t :por t  co t ts t i tu tes  r ron- rnandatory  gu ide l ines ,  [hc rc  r rus t  bc  l im i ts  on  thc  t i r l c  i t  tahcs  thc

Agency ' to  conrp lc tc  an  inves t iga t ion  and issue d isc ip l ine .  One need no t  dc te rmine  those

l in r i t s  to  conc ludc  tha t  a  t ime f iame fb r  inves t iga t ion  and d ispos i t ion  case tha t  i s

approx i t ra te lv  scvcn t i rncs  longer  tha t  the  gu ide l ines  is  fa r  ou ts ide  any  such l i rn i ts .

' l -h is  
t in rc  pcr iod  a lso  cons t i tu tes  a  den ia l  o f  due process  to  the  gr ieva l t ts  i r r

v io la t ion  o1- thc . ius t  cause requ i re rnent  o f  Ar t i c le  30a.  Even i f  i t  i s  assunrcd  tha t  the

sr ievants knerv thcy rvould not be discharged, the uncertainty surrounding the

invcs t iga t ion  c loudcd the i r  employment .  The gr ievants  tes t i f ied  tha t  they  be l ieved tha t

th is  u t tcc r ta i t t t r  nou ld  bc  a  bar  to  a  p romot ion  dur ing  th is  per iod  ( ' l ' r .  l2 l -22 .  129-31) .

\ \ /h i le  th is  bc l i c l 'u ray  have been incor rec t  ( ' f r .  107) .  therc  i s  no  way the  gr icvants  cou lc l

have kno*n thart .  Nloreover.  I f ind this bel ief  reasonable and veri l led. f l 'orn the

perspec t ive  o l - the  gr icvants ,  by  the i r  fa i lu re  Lo  rece ive  promot ions .

ln addit ion. the record establ ishes that there is a "reckoning period" that runs l i r r

two years l iorrr  the date the Agency became aware of the misconduct,  in this case June
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28,2008.  Dur ing  th is  reckon ing  per iod  the  d isc ip l ine  imposed re rna ins  on  the

entp lovee 's  rec t l rd  and n t i t y  be  cunru la t i ve  w i th  o ther  pena l t ies  v ia  p rogress ive  d isc ip l ine .

' l -hus .  
the  l lndrnq  o l ' t t t i sconduct  a f - fec ts  the  gr ievants '  employment  s ta tus  un t i l June 28 ,

2010.  o rapprox i t t ta te l i ' f i ve  years  a f te r the  events .  Th is  i s  an  add i t iona l  d isadvantage 1o

the  s r ieva t t ts  tha t  n 'ou ld  har . 'e  been rn i t iga ted  had the  d isc ip l ine  been issued i r r  a  t i r r re ly

n lau  ner .

Based on  thc  lb rcgo ing ,  thc  dec is ion  w i l l  be  to  sus ta in  the  gr ievance.  to  d i rcc t  the

Agency  to  expu l tge  the  suspens ions  l iom the  records  o l - the  gr ievants ,  and to  n rake the

qr icvants  u l to lc  l i r r  a l l  los t  earn ings .  A  dcc is ion  such as  th is  n ray  enco l l l ' agc  the  Agcncy ,

to  expcd i te  i t s  i r r rcs t iga t ive  processcs .  Cons is tcn t  w i th  th is  dcc is ion .  thc  rcckon ing

pcr iod  assoc ia tec l  r , r ' i th  th is  d isc ip l ine  sha l l  bc  te rmina ted .

' l ' hc  
rccord  a lso  ind ica tes  tha t  a  dec is ion  to  expunge thc  d isc ip l inc  l io rn  the

records ol ' thc gr ic l 'ance rvi l l  not colnprornise the eff ic iency of the service. 
- l -he 

rccord

es tab l i shes  tha t  the  gr icvants  a re  p roduc t ive  and e f f l c ien t  o f f l cers .  
' fh is  

conc lus ion  is

based cln the tcst inrony of CEO Zuercherwho stated that the gr ievants are "very good

o l ' l l cc rs "  as  rve  I las  by  the  tes t in rony  o f  Hec tor  R ios .  who was CEO a t  B ig  Sandy f io rn

I rebruar r '2007 th roLrgh October  2008 (Tr .  83 ,  143.  118-49) .  Dur ing  t l re  per iod  o f  the

invcs t iga t io r t .  thc  g r icvants  rece ived pos i t i ve  eva lua t ions  and rece ivcd  severa l  awards  ( .1 t .

I : x .  l3 -17) .  Of ' { i cc r  D ian ' rond has  s ince  rece ived a  prorno t ion  (J t .  l i xs .  l4 ) .  
' fhe  

gr ievants

havc  acknor i , ledgec l  the  i r  e r ro r .  Thus .  the  probab i l i t y  i s  n t in i rna l  tha t  thcy  w i l l  engagc in

s in r i la r  r r i sconduct  in  the  f i r tu re .

' \ l l hough the  par t i cs  s t ipu la ted  a t  the  hear ing  tha t  the  " reckon ing  per iod"  was c f ' fec t i ve  on  the  day  the
d isc ip l i r te  uas  issued.  the  Agency  s ta ted  in  i t s  pos t -hear ing  br ie f  tha t  the  " reckon ing  per iod"  i s  e f l ' ec t i ve  o r r
the  da tc  the  , \ecncy  [ rccornes  awarc  o f  the  v io la t ion ,  in  th is  case Jur re  28 ,2008 (Ag.  Br . ,  p .  l0 ) .  As  the
s ta tenrent  u ,ou ld  be  adverse  to  the  Agency 's  in te res ts .  I  c red i t  i t  over  the  s t iou la t ion .
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CONCLTJSICIN

t hr disciplutii!-a'actroll taken agilintl grievants Jamm .lr,f*nning ilnd ('hur[*s

l)iutlrtrnd r+'!.s lrtt[ lirrju.tt rtnd suflicienf cau${r. nr:rt I'r:rthr,rflicisncy ul-lhc sr.n'ir.:r.. iuuJ

\4ils nor in corrrprlilneq r*.ilh lh* partirs' h.fastcr r\grccmcnt.

A$',Anfl

I tte gricrlrlt 'u is sust;rint:rl. \l ' it lrirt -1il uulr:ndal d;l.ys ol'rhr dilcc ot'this tlpinior,

ilnd /\$'lrd. tltr: ,,lgerrcl sh;rll cxpungc thc tlvodnl suspensinn frrrrl thc cmrpluy.rncnl

rcclriis rrr ()lllcr:r \.1mrring arnl tltc lrncdal. suspxnsion lronr thc cnrplol,nrclrl lrdrrrdr r.rl

(.)il lccr J)iarttorrrl nnd shHll rciml'rursc (Jfficcrs h{nnrring nnd l)iiunorrd lrrr {hr Irrss r-rf

rtug{:J anslctatcd trit}r th'c su.s;n:nsiuns. Thc rccliuning prc.rirxd.r l*ss{rriatsd with thcsc

disciFlin.rrr ;tr.:l iotts slrall bc tr.'nnirrated efTectir,'e rrith thc cl;{ts ot this L}ninion ilrd

i\rlard.

Mqru_tr I i. l0l{i

A  ^ t  r j

lWUrj
I t ichsnlN. Block
Artritrator
l:ast l"ansing. i\,fichi gan
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