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l{eard at the Federal Conectiona] Institution in Forrest City, Arkansas in the Training

Center on Wednesday, June 23, 2.010 @ 9:10 A.M. CS I  and l 'hursday, . lune 24. 2010 @9:15

A.M. CSI'. belorc Sidnel S. Morcland, IV, impartial Arbitrator, mutually sclccted by the parties

undcr thc authoritv of the Federal Mediatton Conciliation Sen ice.

ISSUE(S):

Union: Did the Agency'fairly and equitably issue pcrlbrmanoe evaluations in accordance

with Program Statement 3000.03, the Master Agreement, and the Civil Service Reform Act of

I 978. and i1'so, what is the appropriate remedy? Additionally, all issues raised in the original

gnevancc.

Agcncy: Did the Agency violate Art ic les 3.  6.  7.  14,22. and/or 36 of  thc Master

Agrecment with respect to issr.ring employecs' performancc cvaluations, and if so. whal is the
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Agencl : \l'as thc grievance filed timely in accordance with Article 3 1 , Section D. of the

Master Agreement'/

Agenc.v: Was the grievance and/or invocation ofarbitration by the lJnion appropriately in

accordance with Article 32, Section A. of thc Master Artreemenl?

Agencl': Was tl.re grievance and/or invocation of arbilration hy the [Jnion appropriately in

accordance with Article 31. Section F. olthe Master Aqreemcnt?

BACKGROUND:

The Federal Bureau ofPrisons ("Agency") operates a compound ofcorrectional

institutions in f-orrest City. Arkansas for the lJnited States Government rcferred to as the Federal

C'orrectional Complex ("FCC") Forrest Cit-v. The FCC employs approximately 600 correctional

sen ice emplolces serving in rar ious posi t ions.

The American Federation of Government Employees. Local tJnion Number 922

("Union") is recognized as the sole and exclusive representatives/bargaining agent for all

bargaining unit employees as defincd in 5 Li.S.C. Chapter 71. and under the provisions ofthe

Civil Sen'ice Reform Act and the Federal Service Labor Management Relations Statute with

respect to conditions of employment, pursuant to Article I ofthe Collectivc Bargaining

Agreement. known firrmally as thc Master Agreement ("Contract").

The Contract (Joint Exhibit #l) was in effect at the time ofthe occurring incident(s)

giving rise to this dispute. The Contract was entered into betrveen the Agency and the Linion on

02-06-98. The primary term ofthe Contract has expired. but thc parlies have extended it

indef ini te l l , -  unt i l  a neu'contract is executcd.

In Julv 2005. the I  n ion complained to the AUency that I  aci l i t ies l )cpartmcnt empk'1ees



and possibll'olhers wcre not rcceiving quarterly perlbrnrance Iogs liom the Agency, supervisors.

An informal resolution was reached between thc Union and the Agency in accordance u'ith

Article i I Section d. ofthe Contract, whereby the Agency agreed to rectily the matter by placing

additional management controls in place to ensure proper perfbrmance evaluations and to give

special consideration for awards to employees that wcre victims o1'the Agcrrcy's digression.

Based upon this inlormal resolution, the Union refrained from filing a formal grievance.

On 10-05-06, the Linion notified the Agency that the perlbrnrance evaluations continued

to be done late, improperly, or not done at all in the l.aciliries l)epartment as weli as other

departmcnts.

On l0-24-06. the Union filed a lormal grievance (Joint t.)xhibit #2). 
'fhc gricvancc

specifically allcges a violation o f-:

"5  U.S.C.  7 l ;  Program Sta tement  3451.04 ,  Chapter  2 ;  Program St&tement  3000.02 ,  Chapter  4 ;

Program Sta tement  3420.09 ;  and Master  Agreement ,  Preamble  and Ar t i c lcs  J ,  6 ,  7 ,  I4 ,22 ,  and 36 , "

1-hc grievance specified the activities they complain of as:

"Severa l  depar lments  a t  FCC For res t  C i ty  have been in  d i rec t  v io la t ion  o f  the  abovc  mcnt ioned

Program Statements, Master Agreement and Statute as it pcrtains to the employee performance appraisal

syste m.

The problems were first noted in July of 2005, specifically related to the Facil it i€s Depsrtmcnt. The

staff assigned to the Facil it ies Department were not issued the quarterly performance logs ss dirccted b]

policy 8nd prsctice. Informsl resolution wss reached through Lsbor Managem€nt Rel8tions (LMR). The

Agency agreed that this was I violation and pledged to resolvc the issue by placing sdditionsl munagement

controls to ensure that these violations would never take place in the future, The l,ocal also agreed that

employees identil ied as victims of mansgerial shortcomings would receive specirl consideration for

performance based swards since their eyalustions (the basis for pcrformance based awards) were tainted.



On ()ctober 5'", 2006, it becsme apparent that the Agencv ditl not cornpl! \! i th the terns of the

in fo rmal  rcso lu t ion .  Once aga in ,  eva lua t ions  were  no t  i ssued to  s ta f f  in  a  I ime lv  manner  ( lu r ing  the  ra t ing

per iod .  s tandard  se ts  wcre  no t  i ssued,  year ly  eva lua t ions  were  no t  i ssued,  Nnd the  manner  in  wh ich  the

evaluations were issued by definit ion is not in compliance with the Program Ststement.

The manncr in which Quality St€p Incrcases were uwurdcd was hased on a non-negotieted policy of,

"lf you had one last ycar, vou can't hsve one this year" concept. This informal policy is in dir€ct connict with

the Progrsm Statemelt as well ss contradictory to any reasonable inlerpretation of a PERFORMANCE

BASED awsrd .

As stated earlicr, the agency did not negotiate, invoke negotiation, or notify the l,ocal of this change

in policy as required by the Master Agreement,

It hss also been noted thgt decreased ratings hgve bcen issued *,hen no issucs or concerns wito

performance *ere present or ever noted.

The affected Departments, which have failcd to abide by policy are, but not l imited to: Trust Fund,

Ed ucation. and Facil it ies.

This is also directly relevsnt to upward mobil ity. The ',Outstanding" level of an employee's

evaluation €qustes to points that help comprise an employce's rating whcn he or she applies for vacancies.

The emplo-r-ees thet sre affected by this agency digression have not been placed on a level playing field,

Cgreers and livelihoods have been potentirl ly damaged by the failure of thc Agency to &bid€ by its own

policies and practices."

' l 
hc grievance further sought as remcdy:

"1. The Agency make whole all emplovees affected bv awsrding them the highest monetary award

a l lowab le  b !  Do l icv .

2. That all cost incurred to do this action be psid in full.

3 .  That  the  Agency  ccase and des is t  f rom v io la t ing  the  Master  Agreement ,  govern ing  ru les  and

requlations,

,1. That the Agency ccase and desist from violuting policv.



5.  That  thc  Agency  ho ld  the i r  Superv isors  l iab le  fo r  a l l  po l i cy  v io la t ions  and d isc ip l inary  uc t ion  be

taken against an]one found to have violsted policy.

6 .  That  8 l l  Managers  rece ive  mandatory  t ra in ing  in  a l l  a reas  o f  the  v io la t ions  in  the  ins tan t  case.

7. That affected staff be compensated with the maximum award being bsck dated to.tuly 2005, the

date  o f  thc  in fo rmal  reso lu t ion ,  to  inc ludc  in tc res t  and pena l t ) ,  duc  to  th is  sc t  by  the  Agency  bc ing  cgreg ious .

8.'I 'hat I Buresu wide posting be required by the offending party (Agency).

9 .  Any  o ther  sppropr ia te  re l ie f  tha t  mav b€  requcs ted  ! t  the  ncar rng .

It l. Any other actions or sanctions de€med appropriate by thc Arbitrator."

Thc grievance states thar it was filcd with thc Warden o1'thc institution.

On I l -21 -06, the Agency denied the grievancc. The Agency's response letter, signed by

the Warden. (Joint Exhibit #3) states in pertinent part, ' '...your grievancc is rejected fbr

specificity and timeliness. Management understands the importance of staff evalualions and

perfbrmance cntries. In that rcspect, Management continues to provide training and guidance on

the evaluation process."

On 01-19-07, Sidney S. Moreland, IV was appointed by rhc lrcdcral Mediation &

Conciliation Scrvice to arbitrate this matter.

All panies were elfectively represented by capable and competent advocates, who

stipulated that the issues were proper for arbitration, subject Io their various objections including

the Agencl's objection of arbitrability, and that Sidncy S. Moreland, IV, is the mutually sclected

arbitrator empowered to make a binding and final resolution of this dispute.

'l-hc 
parties presenled 5 joint exhibits and refused to stipulatc or ooncur upon the exact

wording ofthe Issue(s). l'he Union presented l6 exhibits zrnd the Agency 6, in the presentation of

their respective cases.



' l 'he 
Agency first prcsented 2 swom witnesses, who tcstillcd in thc lbllowing ordcr:

[-inda Sanders
Rickey Gallor.r'a1'

-l'hc 
L.inion prescnted l4 swom witncsses, who teslificd in the filllowing ordcr:

Amy Carlton
Matthew Austen
Ricardo Marques
.leff Roberts
.lody Cook
Charles Berube
Ricardo Marques, recalled
Laurence Howard
l.equita White
Dannv Parson
Dina McDaniel
IJarold l aylor
Palmer }{enington
'l'imoth-v 

Outlaw

All panies stated that they werc satisfied with the statc of the record, subjeot to their

objections and the additional evidence or argurnents presented in their respective post-hearing

bricfs.

1'he parties requested and were permitted to file post-hearing briel-s, which were received

on 10-04-10 (Agency) and 09-30-10 (Union), read, and given due consideration by the Arbitrator.

The parties waived the 30-day arbitration award rule, and agreed to extend additional time

fbr the rcndering o1'this Award due to problcms with the delivery o1'evidence to the Arbitrator.

0PINION. Arbi t rator Moreland:

Arbitrability

The Agency's defense of this grievance was largelv spent on challenging the arbitrability



of the matter. claiming the lbrmal gricvance and the noticc invoking arbitration lacked speoificit.v

and that thev were not filed timel1,. The Agcncy cites specific provisions of the contract,

included infia, which address the requisites ofgrievancc filing between the parlies.'fhc

contractual provisions arc not included in thcir entirety, but onll thosc portions rclcvant or cited

bl  the Agency:

ARTICLE 3 I -CRIEVANCE PROCEDURE

Sect ion  c ,  Anv  emplovee hss  thc  r igh t  to  f i le  I  fo rmal  g r ievance w i th  o r  w i thout  the  sss is tance o f
the  Un ion .

Section d. Grievances must be fi led within forty (40) calendar days ofthe dste ofthc alleged
gricvable occurrence. Ifneeded, both parties wil l devote up to ten (10) days ofthe forty (40) to the informal
resolution process. lf a party becomes aware of an alleged grievablc event more than forty (.10) calendar days
afler its occurrenc€, the grievance must be fited within forty (40) calcndar days from thc date the party fi l ing
the grievancc can reasonably be erpected to hav€ become aware of the occurrence. A grievance can bc fi led
for violstions within the l ife of this contract, however, where the statutes provide for a long€r fi l ing period,
then the statutorv Deriod would control.

l. i fs mstter is informally resolved, and either party repcats the sam€ violation within twelve (12)
months after the informal resolution, the psrty enguging in the alleged vi{}lation wil l have fiye
(5) drys to correct the problem, I f not corrected, a fo rmsl gri€vsnce may be fi led st tha t t ime.

Section e. lf a grievance is f i led after the spplicable deadline, the arbitrator wil l decide timeliness if
raised as a threshold issue.

Scction I Formal grievances must bc fi led on Burcau of Prisons ,.Formal (;ricvance" forms and
must  be  s igned by  the  gr ievant  o r  the  Un ion ,

ARTICt ,E  S2.ARBITRATION

Section 8. In order to invoke srbitrstion, the party seeking to have an issue submitted to srbitrstion
must  no t i f y  the  o ther  par ty  in  wr i t ing  o f  th is  in ten t  p r io r  to  cxp i ra t ion  o f  8ny  app l icsb le  t ime l im i t .
The notif ication must include 8 statement of the issues involvcd, the alleged violstions, and the
rcquested remedy, lf the parties fail to agree on joint submission of the issue for arbitrstion, each
par tv  sha l l  submi t  a  separa t€  submiss ion  and the  arb i t rs to r  sha l l  de termine  the  issue or  i ssucs  to  be
heard. However, th€ issucs, the slleged violations, and thc rcmedy requested in the writtcn grievance
msy be modified only by mutual agreement.

Section h, The srbitrstor's award shall be binding on the parties. However, eilher party, through
its h€sdquarters, may fi le cxceptions to sn rward as ellowed by the Ststute.

The 8rbitretor shall have no power to add to, subtract from, disregard, alter, or modify any
of the terms of:
l. this Agreement; or
2. published Federal Bureau of Prisons policies and rcgulstions.



Timeliness of lhe Grievance

l he evidence shows that the parties have a long history ofthis specific issue repeaung

itself and/or continuing, namelv the Agency's failure to conduct limely and proper performance

evaluations lbr all employees pursuant to fcderal statute and ctlher mandates. 
'l 'hc 

evidcnce

shows that despite previous grievances, arbitrations, and even an informal rcsolution of thrs

matter when raised by thc lJnion in.luly 2005, prior to the liling of this gricvance, the Agency

failed to honor that informal resolution and correct the problem. Pcrformancc cvaluations

continued to be tardy, or not done, after the informal resolution was reached and afler the Union

had refrained from filing a grievance. Leaving the evidence to logically conclude that the

violation was an ongoing and continuous violation at thc timc this grievancc was filed on

October,  24,2006 and more speci f ical ly al lowable under Art ic le 3 l .d.1. ,  supra. I

Specirtciry of the Grievance

'l'he 
Agency also scrutinizes the formal grievance document itself. claiming a vaguencss

in the grievance exist because the Union failed to provide enough "specific information" to

aflord a "thorough revise"'ofthe allegations. The Contract only mandates that the grievance be

filed on the Agency provided and approvcd tbrm, per Article 31. Section f., supra.

The form itself mandates that the grieving party lirst identily the controlling authority that

has alicgedly been violated (i.e. Federal Prison system directive, executive order, statute, or

contract provision). 'l'herein the Union cites the contract provisions. statute, and program

I LMR Chair Amy Carlton, under questioning by the Union Advocate. testit led that there were performance
evaluation problems brought to management's attention in 2005 and that shc worked to resolve them. Q-" .11'r
clear you knew what was going on at this point, and al least to a cenain degree, you had a good hand on what the
issue was?" A,."ln early 2005. yes. And that was why I got with the manager." Q -"Wc didn't f i le anything in
2005, did we?" A. "No." Q="Why didn't we fi le?" A="Becausc, we got it corrected." Q="We worked il out,
r igh t .  th rough t -MR?"  A- "Yeah. . . "  (Page I57-8  o fhear ing  t ranscr ip t . )



statements pertincnt to thc allegation ofthe Agency lailing to properly conducl perlbrmancc

evaluations fbr all employees.

-l 
hc Agencv's lbmr next provides a box with the following identillcation and vcrbiage:

"6. In whst wav were €ach of thc above violated? Bc spccific. (But not l imited to)."

Therein, the L.lnion describes the violation of these policies, identifying departments

*'herein thc pcrformance evaluations where not being properll" done. r.r,ith a levcl ofspcciticitl'

thal a neutral third party can readily discem exactly what the Agency is being accused of without

the need for narning each affected employee within the departmcnts mentioned. l'he I-MR Chair,

a ranking management official at the Agency, testified about the performance cvaluations not

being done in 2005 and 2006, and how she worked to reach an inlbrmal resolution with the

Union, thereby' substantiating the Agency's knowledge of this problern, as well as the informal

resolution of the problem that the Union claims had been reached.2 Furlhcrmore, given the

persistenc.v and duration ofthe LJnion complaining about the Agency not getting the perlbrmance

evaluations done, the Agency knew,tully the problem being aggrieved ofand could have quite

easily polled the department heads; readily ascertained which ofthem had untimely or

improperll' handled performance evaluations conceming the cmployccs in thcir department; and

then render an accuratc response to the grievance. The Agcncy cannot disingenuously claim a

grievance is vague and realistically expect to bar that grievance from arbitration after years of

documented contention with the Union over the same issue(s). Ihe language ofthe Union's

lormal grievance is cited herein on pages 3-4. supra, in its' entirctv.

2 Robens. Q="You testif ied with Ms. Montgomery you thought the eval issue was resolved?" Carlton, A-"1 thought
the supervisors were much improved and doing better with it." q="y7or,n. grievance fi led at that t ime?" A-"1
belicve it was fi led in October 2006. I thought that they had been doing bctter. I rhought that they had started giving



Specifici4' of the Arbitration I nvocation

-[ 
he Agency then raises the same objection conceming the Union invoking arbitration,

citing the requisites ofa notification which must be given to the Agency before arbitration can be

invoked. The contract provision, supra, requires that the notice to arbitrale contain: a statentent

of tlie issucs involled; the alleged violations; trnd the rcmcd;- rcqucstcd. In the arbitration notice

to the Agencv, the Ljnion recited the verbiage oftheir grievancc. which sullicicntly contains thc

items required in Article 32, Section a. ofthe Contract.

Performance Evaluations Mandated, the Agency's Statutory Duttr

Fullv cognizant ofthe limitations imposed, thc Arbitrator docs not seek to substitute his

.iudgment lbr that of'management in the course oftheir statutorily created duties. rights, and

obl igat ions, namely 5 U.S.C. 7106, to wit :

*5  U.S.C.  7106.  Msnagemer t  r igh ts
(s) Subject to subsection (b) ofthis section, nothing in this chapter shall affect the authority ofan!'

management officisl of an) agency-
( l )  to  de le rmine  the  miss ion ,  budget ,  o rgan iza t ion ,  number  o femployees ,  and in te rns l  secur i ty

practices of the agency; and
(2) in accordance with applicable laws-

(A) to hire, assign, direct, layoff, and retain cmployecs in the agency. or to suspend, remove,
rcduce in grsde or pay, or take other disciplinsry oction against such employecs;

(B) to assign work, to make determinations with respcct to contracting out, and to
determine the personnel by which agency operstions shsll be conducted;

(C) with respect kr f i l l ing positions, to make selections for appointments from-
(i) among properly ranked and certif ied candidates for promotion; or
(i i) any other appropriate source;

(b) Nothing in this section shall preclude any agency and any lrbor orgsni?stion from negotiating-
( I ) at the election of the agency, on the numbers, aypes, and grades of employe€s or positions

assigned to 8ny organizationsl subdivision, work proj€ct, or tour ofduty, or on the
technology, methods, and means of performing *ork;

(2) procedures which ma nagemen t officials of the agcncy wil l obscrve in €xercisingany
authority under this sectioni or

(3) appropriste srrangements for employees adversely affected by the exercise ofany
authority under this section by such management officials.

their quarterly log entries." (Page 145 of hearing transcript.)

l 0



While the federal statute grants management the right to handle personnel matters

with considcrable latitude. with it comes the obligation to do so in accordance with other

concurrent and applicable laws.

'5 U.S.C. 4J02 Establishment of performance appraisal systcms
(a) Esch sgency shall develop one or more performance appraisal systcms which-

(l) provide for periodic 8ppraisals ofjob performance ofemployees;
(2) encourrge emplove€ perticipstion in establishing performance stand&rds; snd
(3) use the results of performance appraisals as s basis for training, rewarding.

reassigning, promoting, reducing in grade, retaining, and rctnoving employees,
(b) Under regulations which the Offic€ of Personnel Manag€ment shall prescribc, each

performance spprsisel system shall provide for-
(l) establishing performsnce standards which wil l, to the maximum extent

f€asible, permit the accurate evaluation of job performance on the besis of
objective criteria (which may include the extent ofcourt€sy
demonstrated to the public) related to the job in question for each
employ€e or position under thc system;

(2) as soon as practicablc, but not later than October l, l9El, with respect to init ial
spprsissl periods, and theresfter st the beginning of each following sppraisal
period, communicati lg to each employee the performance stgndards and the
crit icsl elements ofthe employe€'s positioni

(3) evalualing esch employee during the apprsissl period on such slsndards;
(4) r€cognizing snd rewsrding employees whose performance so warrants;
(5) assisting employe€s in improving unacceptable performance; and
(6) reassigning, reducing in grsde, or removing employ€es who continue to hsye

unacceptable performance but only after sn opportunity to demonstrgae
acceptable performance.

(c) In sccordence with regulations which the Officc shall prescribe, the hesd ofsn agency
msy administer and maintain a performance system clectronicslly,

5 U.S.C. 4302 burdens the management rights of 5 U.S.C. 7106 by imposing the statutory

obligation that management .rftal/ execute their established and properly noticed periodic

performance evaluations and use those results as the basis 1br training, rewarding, reassignrng,

promoting, reducing in grade. retaining, removing, and recognizing employees. The evidence

reflects the Agency violated 5 t-r.S.C. 4302 by l'ailing to conduct the performance evaluations of

all their employees accurately and timely in July 2005 and continuing thereaflcr.

The Agency's Contractual Duttn

It bears mentioning that Article 3 ofthe Contract serves as a restatement ofthe lact that

1 l



the Agcncv is govemed by t'ederal statute, rules, and governnrcnt rcgulations in addition to the

obligations found in the Contract, as long as those obligations do not run oounter to statute.

Article 3 states. in pertinent part:

"ARTICLE 3 .GOVERNINC REGULATIONS. . . . .
Scction b. In the administration of all matters covered by this Agreement. Agency officials, Union officials,
and employees are governed by existing and/or future laws, rules, and goyernm€nt-widc regulations in
existence at the time this Agreement goes into effect."

Article 3 underscores the importance ofthe slatutory duty identified heroin, upon the

Agencl to properly and timely evaluate all employees.

Article l4 of the Contract incorporates the s1atu1ory obligation to properly rate employees

into the parlics' colloctive bargaining agreemenl. Article l4 slates, in pcrtinent part:

"ARTICLE I4 -EMPLOYEE PERFORMANCE ANI )  RATINGS

Section a. The Employcr's performance evaluation progrsm as applied to bsrgeining unit empbyees is
inlended to increase the efl iciency of operations, foster good employce morrle, strengthen employee-
Management relationships, snd evaluate work performance based upon established elements and
performance standards. These standards and elem€nts wil l be deyeloped and communicated to each
employee, and 8s th€y are applied lo an €mployee, wil l be fair and based upon objective crit€ris and iob-
re la tedness . . . .

Section c. The parties to this Agreement endorse the concept that evalustions should be complcted by
supervisors who have knowledge of an employee's performsnce. Whcre employees serve subjcct to multiple
supen ision, it is recommended thst, where practicable, such employce's ratings be completed by the
supervisors for whom they worked during the rsting period. This endorsement is not intendcd to waive any
rights employees m8y otherwis€ have to griev€ their performance rstings.

l. The employer and its repres€ntatives are committed to following Agency policy regarding the
performance appraisal program. This policy wil l be svsilsble for thc emplo_vee's review upon request. This
policy states that the following time fram€s wil l be adhered to in relation to performsnce log entries;

a, rating officiah must record specific incidents in the performance log
within tifteen (15) working d8ys of becoming aware of the incident;

b. aft€r an entry hss been made in the pcrformsnce log, the employee wil l
be given an opportunity to see the entry as soon as practicable and
before the cntry is used officially, but no later th8n fifteen (15) $orking
days after the entry is made; and

c, these time rcquiremcnts may be adjusted, if necessary, because ofthe
rating officisl 's or emplovee's absence,

Section d. The Employer sgrees to provide information r€quested by the Union regsrding the performance
evaluation progrsm and distribution of ratings if a vslid request is made under the provisions of 5 U.S.C,,
chaprer  7 l  l4 (bx4) . "

The thrust of Article l4 is to emnhasize the timeliness bv which nerforrnance evaluations

t 2



and anv log entrics must be done; the sanctity ofevaluations bcing donc by an employcc's actual

supen'isor; the notice requirement and timeline by which cmployees and the ljnion must he

infbrmed and given acccss to appraisai records; and that the Agency is also bound to follow

Burcau of Prison policy goveming employce performance ratings. in addition to statutc. 
'l 

hc

evidence reflects the Agency violated Articlc 14 of the Contraot by lailing to follow thc Agency's

policies regarding thc performance appraisal program and by l-ailing to timely record

perfornrance log incidents and share those log entries with the emplol,ee.

The Agency's Polic! Mondates

pr^, , r1 'h ql . rpmFnr r  1000.02 and/or 3000.03. known as rhe Human Resource

Manaqement Manual (tJnion F.xhibit # 1 and Joint L,xhibit #-5 respecrively) is a Bureau-wide

policy *'hich scnes to supplement thc laws, Itederal I'crsonncl Manual, and DeDartmcnt of

Justice Orders. The Manual (3000.02) was in effect at the time thc incidents giving rise to this

dispute occurred (2005 ). The Manual was revised in late 2007 and the latter Manual (#3000.03 )

govems today. For purposes of the resolution ol'the case at bar. no difference exists in thosc

portions ofthe Manual(s) governing these discussions (i.e. Chapter 4).

The Program Statemenr 3000.0213000.03 starcs, in peftinent part:

"PROGRAM STATEMENT 3OOO.O2 HUMAN RESOURCE MANA( ;EMENT MANTJAL

430. I  PERFORMANCE EVALUATION PROGRAM FOR BARCAINING UNIT EMPLOYEES

. . .5 .  RESPONSI  BI  L IT I  ES.
a. Thc Assistant Dir€ctor. Human Resourccs Manasement Division, is responsiblc for the overall

sdmin is t ra t ion  o f  th is  p rogram.
b. The Federal Bureau of Prisons Personnel Director is responsible for ensuring thst the

performance evaluation program is csrried out throughout the system in compliance with current lsws gnd
regulations.

c. Chief Executive Officers are responsible for ensuring thet there is an effective performancr
evaluotion program at their level of th€ organization.

d. The Approvins Official for outstsnding performance ratings is the Chief Executive ()ff icer for
institution 8nd regional office staff or the appropriate Assistant Director for Centrsl Office steff. Thc
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approving official must be at least two supervisory levels sbove the employce being rated.
e' The Revi€wine Official is the next supervisor aboye the rating official and is responsible for

assigning an overell rsting and approving or adjusting individual elcment ratings. Reviewing officials ar€ atso
responsible for monitoring the p€rformance appraisal practiccs of subordinate supervisors and providing
advice or instruction as needed, Reviewing officiats ensure that reconm€ndations for inc€ntive awsrds based
on performance ratings ar€ consistent with policy and determine whether recommendations for outstanding
performance ratings wil l be forwarded to the spproving official.

f. The Ratins Official is the first leyel of management having the full range of supervisory
responsibil i t ies, including recommending performance awards. Rating officials are responsible for
m8intsining the employee's performaoce log, conducting progress reviews and compl€ting thc annual
performance rating in accordance wilh the procedures in this section.

8. Egdl}gg! 8r€ responsible for becoming familiar with the objectives and procedures of the
performance evsluation program and for understanding thc elements and performance standards for their
positions, The employee is responsible for seeking clarif ication from the supervisor on any pcrformance
standard or sny other aspect of this program which is not clesr. The employee should inform the supervisor
ofanv factors or circumstances which the employee b€liev€s should be considered in evaluating his/her
performance.

h. Human Resource Manaqers are responsible for providing trsining, advice and assistance to
employecs and supervisors on this progrsm. They are also responsiblc for maintaining adequate supplies of
the rating forms and p€rformance staDdards for distribution to supenisors.

i. Locsl Procedures. Specil ic procedures snd responsibil i t ies for init iating the issuance of
performance standards, monitoring changes in performance standsrds snd reting periods, maintsining rating
forms during the rating period, recommending training and incentive awards based on performance ratings
8nd other aspects of lhis program not described in this section sre left to the discretion of the local Chief
Executive Officer. Institutions snd offic€s should develop written proccdures to ensure that the requiremenls
of this program are fully implemented.

6. BASIC PROGRAM REOUIREMENTS. The basic structur€ ofthe performsnce evsluation progrsm is
outl ined below 8nd is described in det8il in subsequent seclions.

a. At the beginning of the rating period, the rating official gives the employee a copy of the
performance standsrds for their position and discusses them. Both the cmployec and rating official sign the
rating form, indicating that the discussion has taken place.

b, Throughout the rating period, the rsting official makes entries in the employee's performance log.
Esch element of the performance standsrds must be addressed at least once each quarter. The rating official

discusses each entry in the performance log with the emptoyee as it is made, Entries in the p€rformance log
serve as the basis for the progress review and final rsting.

c. Hllf\ 'rav through the rating period, the rsti lg official completes a written progress review and
discusses it with the employee. Both the employee snd rating official sign the progress review section ofthe
rating form.

d. At the en d of the rsting period, the rating official evaluatcs erch elementofthe performance
standerds, sssigns 8n sdjective rating to €8ch element snd forwards the 18ting to the revi€wing offici8l. The
reviewing official approves or adjusts the individual element ratings, assigns an overall rating (and forwards
the rating to the approving official in the case ofoutstanding ratings) and returns the rating to the r8ting
official for discussion with and signature by the employee. Except in unusual circumstances, employees must
receive their performance rsting within three weeks after the end of the rating period.

7, RATING PERIOD. The ratirg period for non-probationary employees begins on April I cach ycar and
ends Msrch  J l  the  fo l lo l r ing  }esr . . .

10. MONITORING PERFORMANCE-PERFORMANCE LOG. The performence apprsisal process requires
that rating officials observe and not€ employee performance continuously throughout the rating period.
Rating officisls musl record exsmples of employee pcrformance to ensure that the rating at the cnd of the
rating period is an sccurate and fair appraisal of the employee's perlbrmance during the whole rating p€riod,
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The performance log is uscd to document snd substantiate the final rating.
b. Time Reouirements. The rating official must record performance incideots in th€ loq so th&t each

element is addresscd at least once each quarter. If no significantly positive or negative performsnce is noted
for  I  par l i cu la r  c lement  dur ing  8  quar te r ,  the  ra t ing  o f f i c ia l  w i l l  mske 8n  en t rv  descr ib ing  typ ics l
per fo rmance over  the  course  o f  the  quar te r .  Rathcr  th8n wa i t ing  un t i l  the  end o f  the  quar te r ,  ra t ing  o f l i c ia ls
must make entries in the log as the performance is noted in order to meet the following time requirements.
Rating officisls must record specific incidents in the performance log within fifteen working days of becoming
awareof the  inc ident .  A f te r  an  en t ry  has  been made in  the  per fo rmsnce log ,  the  employee w i l l  beg ivenan
opportunitv to see the entry as soon as prrcticable and before the entry is used officislly, but no later than
fifteen working days sfter the €ntry is made. The employee wil l bc asked to init isl the entry, indicating only
thst the issue was discussed, not necessarily th8t they agree with it. Th€se time requirem€nts may be
adj usted, if necessa ry, because of the rating official 's or em ployee's s bsence.

I l. PROGRESS REVIEW. In addition to the frcquent informal discussions of performance resulting from
performance log entries, the rsting officisl wil l conduct 8t least one formal progress rcview during the rating
period.
a. One progress review is required for non -probaliona ry employees and it wil l b€ conduct€d et the halfway
point of the rsting period.

I2 .  F INAL RATING.
b. Oyerall Ratinq
(7) An oversll rating of outstanding is demonstrated by ! rsting of outstsnding in I majority of the

elements and no el€ment rated less than €xcellent, When an outstanding rating is approved by the spproving
official, the rating official must slso recommend the granting of additional recognition in the form of a cash
or non-cash award or a quality step increase for thosc employees who are otherwise eligible. Rcfer to the
lncent ivc  Awards  Msnua l  fo r  the  c r i te r is  fo r  per fo rmance awards . "

' l 'his 
policy'makes it exceedingly clear that the burden ofundertaking and completing the

performance cvaluations and ratings lies with management. 
'l 'he 

ongoing nature ofthe prcscribed

process requires management's duty almost daily. making thc neglect by supervisors to perform

this duty over an entire quarler or longer, even more incxcusable.

It is also noted, the policy guarantees the recommendation ofan award to any employee

receiving a ce(ain high rating (outstanding), demonstrating the lact that any employee not rated

is ineligible lor this particular financial opportunity.

The Agency seeks to place the burden ofprocuring pcrforrnance evaluations upon the

cmployees, citing Seclion 5.g. of the policy, supra, which discusses an employee's role in the

program. 
'fhe 

policy addressing the roie of the employee has been closely scrutinized in the

course ofthis evidentiary review. 
'fhe 

policy specifically requircs thc employec to:
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a) become lamiliar with the ob.jectives and procedures fbr their posirion;

b) seek clarifrcation on any performance standard or other aspect which is not clear:

c) inform the supervisor of lactors that should be considered in evaluating his/her performancc;

and

d) bring to the supervisor's attention any portion oftheir perlbrmance requirements they do not

understand.3 While it certainly is in an employee's interest ro speak up i1'their perlormance

evaluations are not being disseminated to him,/her timely, this policy language does not nandate

that, nor does it empower the employee to cause his/her pcrtormance evaluation and ratings to be

done timely, accurately, and fairly by the Agency. There is no duty upon the employec to suggest

to, request ol-, or direct their supervisor to get their evaluations done properly or timcly. 
'fhe

burden ofdoing performance evaluations in accordance with the rules enumerated by statute,

policy, and contract lies squarely with the Agcncy. 
'Ihe 

evidcncc rellects the Agency violaled

Program Statement 3000.02 and/or 3000.03 by failing to make entries in the perlbrmance logs

during the quarter: b.v failing to discuss entry logs with all employees as the entries were made;

by failing to render written progress reviews and discussing them with tho employee; and by

lailing to note employee performance continuously throughout the rating period.

Program Statement # 1.151,04, knolr'n as the llurcau of'Prisons Awards Progrant.

lncentive Awards is a Bureau-wide policy which details the types ofcash awards available based

upon merit only (emphasis added) and that said merit is measured by the performance

evaluations/performance ratings.

The Program Statement # 3451 .04 states in pertinent part:

3 See Proqram Statement 3000.01. Chapter 4, Page 22, paragraph g. 1'his policy was also recited by the Agency on
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"PROGRAM STATEMENT. l , l5 l .04  BUREAU OF PRISONS AWARDS PROCRAM.  TNCENTM
AWARDS

l. PURPOSE AND SCOPE. To recognize and promptlv reward cxemplary contributions to the
organization's efficiency and effectiveness. Merit shall be thc sole basis for granling any 8*ard. The
provisions of this Program Statement apply to alt BOP employees at all organizational levels, This
Program Statement establishes the Incentive Awards Program as a key component within the BOP.
In sddition to presenting new incentive swards init iatiyes, the Program Statement also incorporates
previously published policy and instructions into a logically structured guide to be used by Human
Resource officials and supervisors in fulf i l l ing their responsibil i t ies in humsn resource management.

CHAPTER I :  GENERAL ADMINISTRATION
I  OI .  PURPOSE OF PROGRAM

l The purpose of the Bureau of Prisons Incentive Awards Program is to recognize and r€ward
promptly' emploYees who perform in an exemplary manner or msk€ signiticsnt contributions to the
efficiency and effectiveness of Bureau operations and to honor thosc who hav€ served the
government faithfully and well.

The intcgritY of the program will be preserved when meritorious awards are giyen expeditiously and
only to those who 8re trulv deserving of recognition. Merit wil l be the solc basis for granting sny award.
This wil l diminish inequities that could undermine the credibil i ty of the 8w8rds program. Awards

should be granted without regard to grsde level or type of position.
Awards receiyed within the past f ive years wil l be a fsctor when considering all employees for a
promotion through the competit iv€ merit promotion procedures.

2. Emplovee recognition is extremely important to encouragc snd maintain employee morale and a high
level of schievemenl. Unfortunstely, this can hsve 8 negstivc impact on all employees if the
recognition is swarded indiscriminately, without a clear connection between the s\,vBrd snd the
contributions made to the Bureau.

We need to ensure thst in our efforts to recognize employees, we also remain cognizant of our public trust
and fiscsl responsibil i t ies, ln the interest ofsll Itrpayers, ia is ofthe utmost importsnce that we maintsin
the integritv of the incentive swards program. We must not in d iscriminately grant awards. Alwsys
consider factors such as: impsct, perception of others, and cost ssvings of the contribution being
rewarded.

CHAPTER 2 :  GUIDELINES FOR MONETARY AND NON-MONETARY AWARDS
20I .  QUALITY STEP INCREASES (QS1)

2. Evaluation Criteria, A QSI may be considered only when the €mployec's most currelt overall performance
rating of record is "outstanding". This level of achievement must hdve been susttrined for at least six months
prior to nomination. The same period of performance may not be uscd as justif ication for more than one
Qst.

4. Nominstion Procedures. Normally, a QSI is recommended concurrent with the annual performance
appraisal. The immediate supervisor is responsible for init iating th€ recommcndation 8nd obtaining
information on the employee's eligibil i ty for a QSI.
Nominations should be submitted using either ofthe methods describcd belo\r':
When thc performance evaluation cont&ins substantisl documentstion of the employee's performance in

page 8 ol'the Agency's bricf
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relation to the performance standards, the supervisor can submit a cop! of the performance evaluation and a
cover memorandum (or local form) which recommends the eSI.

202.  SPECIAL ACHIEVEMENT AWARD FOR SUSTATNED SUPERIOR PERFORMANCE (SSP)

I '  In t roduc t ion .  Th is  i s  a  lump sum cash award  grsn ted  in  recogn i t ion  o fan  employee,s  sus ta in rd  supe lor
performance which exceeds normal job requirements for I pcriod of at least six monlhs,

2 .  Eva lua t ion  Cr i te r ia .  An SSP award  mav be  g iven on ly  to  an  ind iv idua l  ( ra ther  than a  group) .
Onc or more job elem€nts of an em ployee's position must be performed for 8 period of at lesst six months in I
manner  wh ich  c l€ar ly  exceeds normel job  requ i rements .  The SSP award  must  bc  suppor ted  by  I  cur ren t
performance rating of "exceeds" or higher.

' l 'he 
policl,stresses that "merit shall be the sole basis fbr granting any award." Merit rs

best measured uniformly by the performance evaluations/perlbrmance ratings the Agency is

bound to procure for each employee quarterly and annually. Any othcr standard falls bclow the

"integrity" mandate expressed in this program and tends to "undcrmine the credibility ofthe

award program" u,hich the policy expressly prohibits.

.l'he 
two primary awards of concem in this matter are thc euality Step Increa-se (eSl) and

the Sustained Superior Performance (ssP), both of which are flnancial rewards to the employee

predicated upon the performance evaluations ofthat employee. Although the SSp may be

awarded *,ithout performance evaluations, it must still be au'ardcd based solely upon ment in

accordance with policy, and performance evaluations are the statutorily mandated process for

monitoring cmployee performance and gauging their merit. 
'l 'he 

QSI can have long term

llnancial beneflt as it results in elevating the employee's gradc, stcp, and pay, which then alfects

the employee's future career. salary, and retirement beneflts. fhc QSI and/or and "outstanding"

performance rating can also benefit an employee who applies for another position or a vacancy,

as the application process enquires whether or not ajob applicant has received QSI's or

outstanding perlormance evaluations, which add points to thc application submittcd for the
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vacanc\'.

Neither a QSI nor an SSP award can be given objectively without the fair and objcctive

rcview ofpropcr perlbrmance evaluations of the employee considered fbr the award(s). Further

complicating this issue. the evidencc reflects that the Agency lintitcd the numbcr ol-awards to be

annualll given to cmployccs. tliereby crcating a comparative basis to be considered in thc

awarding proccss by ncccssity. If the numbcr of awards to bc granted is limited and therelbre

comparatively selected. neither award can bc given objectivcly without the proper perlbrmance

evaluations of a// employees being considered equally, an impossibility when all employees were

not evaluated correctly by management, thereby demonstrating the breadth of the darr.rage to thc

Awards Program by flawed or untimely perfbrmance evaluations. Furthcrmorc, granting awards

ba-sed upon budget paramelers is the granting of'awards based upon a factor other than mcrit.

The evidencc rcflects that the Agency violated l)rogram Statement 3451.04 by granting awards

based upon factors other than merit and by failing to promptly recognizc and reward only those

employees who are truly deserving of recognition.

Prepondero n ce of Evidence

A preponderance ofthe evidence demonstrates that pcrfbrmance evaluations were nol

done timell'by thc Agency supcrvisors; the logging ofincidents was not done timely and with the

proper notice to the employee; evaluations were cluestionabll'adjusted by the Agency

supenisors; log entries were not logged by the rating supervisors during the time, or within the

quarter. that thc evaluation period covcred; cmployees were rated by the supervisors outside of

the rating period; evaluations were changed by supervisors with no noticc to nor any discussron

with. the employeei employees' signatures were fraudulently' placed upon their cvaluations by
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supcrvisors who u,ere tardy in getting the evaluations donc timely; standard scts were noL

explaine d to employees when disseminated by supervisors; standard sets were improperly

changed by supen,isors; performance evaluations were destroyed by a supen,isor when an

emplol'ee sought a copy; performance evaluation meetings/d iscussions werc not held wilh

emplo.vees: and retaliation and,/or threats from supervisors u,crc legitimately feared by

emplo)ees who complained about the performance cvaluation process. Of the cight witnesses

identified as Agenc)' management who testilied, nonc disproved or denied these findings.4

Applicahle Time Frame of Remedy

Evidence olthe Union's complaining to the Agency of problems with the performance

evaiuations as lar back as July 2005 is not reluted in the evidcncc. l'he cvidence ofan informal

rcsolution betu,een the Llnion and the Agency of'those.lulv 200-5 conrplaints. which resulted in

the grievance being defened, is not contradicted in the evidence. Bvidence that the problems

with the handling ofthe perlbrmance evaluations by the Agency continued, aftcr the infbrmal

resolution. is also not contradicted. [n the case ofan ongoing, repetitive, or continuing violation

being grieved. the period covering the conduct alleged in the gricvancc is established bv the

evidentiary record in order to deflnitively remediate a sustaincd grievance. The time frame

covering this grievanoe for purposes ol'implementing any a*'irrdcd rcmcdy, shall be from July

2005 (complaints informally resolved) through the date of this awzrd, preceding the date the

grievance wa-s later filed (October 2006) in order to fully adjudicate all alleged occunences of

. l  warden l. inda Sanders, hearing transcript pages i2-84; HR Mgr. Rickey Galloway, hearing transcript pages 85-
I l8: LMR Chair Am-r-- Carlton, hearing transcript pages l l9-164; Captain Ric Marques, hearing transcript pages
l79-195: Captain l-awrence Howard. hearing transcript pages 28-5-300: Assistant Warden Harold 1'aylor, hearing
lranscript pages 386-441; Assistant Warden Palmer l]errington, hearing transcript pages 442-463; and Warden
Timothy Outlaw. hearing transcript pages 464-504.
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contractual violalions that the Agency had been madc aware of. A party cannot resolve issues

pursuant to an infbrmal resolution provision in a collective bargaining agreement, thereby

defening the formal grievance process fiom initiating, violate that inlbnnal resolution, and

benefit from having the grievance deferment period cxcluded front a subsequent arbitration

award covcring the same issues.

Remediation

It is not readily determinable from lhe evidence presented. exactly how many and which

emplolees failed to receive their quarterly evaluations from the Agency during this time frame,

or exactly how many and which employees were the victim ol'inrproperly handled log entnes,

pcrformance cvaluations, and/or perlormance ratings, but a single instance substantiates the

grievance, and ma)'have ramitications upon an entire work forcc in a financially strained

institution where step incrcases and rewards are limited and rvere likewise compctitively granted

amongst employees.5 Likewise, the violation of the Contract, the Program Statements, and the

statutes so cited, may or may not conclusively prove that an employee whose perlbrmance

evaluation was mishandlcd bl the Agencl,'s violation(s). neccssarily suffered monctary loss_ The

Agenc-v's disregard for the sanctity of performance evalualions and their obligations under the

statutes. the Contract, and the Program Statements to properly and timely cxecute them, creates

the conundrum of how to rectif it. Thereforc, the task offirst ascertaining the exact emproyeels)

who mav have su1'fered monetary damage as a result of the Agenc.v's failure to properly handle

5 Capta in  R ic  Marques  (Capt .  a t  FCC f rom T-04 th ru  I0 -06) tes l i f l cd tha t there isa tcnpercent ru lecont ro l l inghow
many employees wil l get Quality Step Increases (QSI's) annually and thcy arc bascd upon performance evaluations.
Questioning by Mr. Robens: Q:"Ms. Montgomerv asked you about the awards and the rule for QSts. What is the
rule?" A-"Ten pcrcent." Q:"That is ten perccnt ofthe staffthat are working here at the institution, correct?"
A="Ycs .  thc  complex . "  Q: " . .Bu tnowi fpeop ledon ' tge t the i reva ls , i l  thcv  don ' t  gc t  ra t ings  to  makethe  four

21



their perfbrmance evaluations and ratings during the period in question is not overly burdensome

to the Agency, and must be undertaken in any plan of rcmediation.

Any employee, who failed to receive equal consideralion for benefits and opportunities as

a result ofthe Agency's failure to conducl their perfbrmance cvaluations in acoordance witlt

statutes. the Contract, and tl.re Program Statements-f'aces the r.cry complicatcd strugglc of

demonstrating that the Agcncy's mishandling oftheir pcrfomrance evaluation cost thcm

monetary damage, and if so, how to be madc whole. 
-fhe 

research and human rcsource eflon

required to remedy this grievance will be arduous and time consuming upon the Agency. and

may or mav not result in a largc number of employees entitled to remuneration by the Agency in

an1'substantial dollar award or other means. However, the requirement ofajudicious and

thorough rcsult from the grievancc arbitration process guaralttced by the Contract, demands

nothing less.

Other Grieved Policies and Contract Provisions

I1 must be addressed that the formal grievance also cited violation(s) of Pro{:ram

Statemenl 3,120.09. Standards of Ilmployee Conduct. secking disciplinary action against any

supcrvisors vvhose failure to perform thcir job(s) as cmployee rating officials, led to the

grievance. 'l he evidence rellects that the current Warden has taken and./or is undertaking, the

disciplinary steps agalnst the rcsponsible supervisors within the disoretion grantcd him pursuant

to the management rights of 5 U.S.C. 7106 (a) (2). No lurther discussion or response concerning

this nrogram shtement is warranted.

l 'he fbrrnal  sr ievance also ci tcd violal ions of ' thc Prcarnble and Art ic les 6.7.22.and36

quaners  to  ge t the  u l t imate  ra t ing ,  they  wou ldn ' t  be  cons idered,  wou ld  thcv?"  A="No. . . "  (Pages 188- )89of
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of the Contract.

Article 6 guarantees an employee's right to grieve and address matters with management

without fear ofreprisal. The evidence does no1 shou,any employee stvmied in his/her effo( t<r

raisc issues with the Agency in their effort to havc the Contract adhered to. The cvidcncc reflects

the existence of animus by certain supervisors who have been pointed out in the coursc ofthese

issues being brought to light, and that those personnel matters are being addressed by the

Agency'.

Article 7, in addition to enumerating the rights ofthe LInion, restates the obligation ofthe

Agency to adhere to the obligations imposed on it by statute and the contract. Thc fact that

statuton'and contractual violations by the Agency havc occurred is not aidcd by furthering this

discussion to include the language of Article 7.

Article 22, besides enumerating Equal Employment Opportunity policy, states the Agency

and Union shall cooperate in providing equal opportunity lbr all qualified pcrsons. The lacts

have demonstrated the inherent problems with the Agency's rnishandling of pcrformance

evaluations leading to an unequal playing field for alJ employees with regard kr rcceiving anards.

The facts are not aided by lurthering this discussion to include the language of Article 22.

Article 36 is a statement of ideals conceming human resource matters, and does not

contain specific mandates capable of violation and if so, remcdiation.

'I-he 
Preamble to the Contract is a statement of ideals and ambiguous objectives

concerning thc relationship between the parties, and does not contain specific mandates capable

o f  r  i o l a t ron  and  i l  so .  r cmed ia t i on .

hear ing  t ranscr ip l . I
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AWARD/RULING:

T'he grievance is sustained in part.

l'he issues identifled herein were determined, heard, and resolved by the Arbitrator in

accordance $ith Article 32. Section a. of the Contract, due to thc parties' l-ailurc to mutually

agree onjoint submission ofthe issue(s) fbr arbitration.

1'hc grievance was filed timely in accordance *,ith Article 3 I , Section d.1 and/or Article

3 I ,  Sect ion e.  o1' the Contracl .

'fhe 
lJnion's timely filed formal grievance meets the requisite level of specificity in

accordance with Article 3 I . Section f. of the Contract.

l'hc Union's timely filed notice to the Agency invoking arbitration meets thc lcvel of

specificit"v in accordancc with Article 32, Section a. of the Contract.

lhc Agency did not substantively violate the l)reantble. Article 6, Article 7. Article 22

and Anicle 36 of  the Contracr.

The Agenc,v lailed to properly conduct perfbrmance evaluations for all of its employees in

violation o1' 5 Ll.S.C. 4302. Article 3 olrhe Contracr. Aniclc l4 of the Clonrracr. I)roqram

Statement 3000.02, Program Statement 3000.03, and Proeram statement J451.04.

As remedy, the Agency shall, as soon as practicable:

l. Identifu all employee perfbrmance evaluations that were

untimely or improperly handled by the Agency in violation of

the above cited authorities tiom July 2005 to the date of this

arbitration Award; und

2. Review the untimely or improperly handled performance



evaluations identilicd in step I abovc, to thc cxtent necessary to

completclv identill any employee(s) subjected 1o such unrimely

or improperly handled pcrfbrmancc evaluatjons and/or the

accompanying ratings that resulted in rhc subject cmplovee nor

receiving a Quality Stcp Increase Au,ard; and/or a Sustaincd

Superior l)crlbmtance Award; and/or a.job vacancy that the

employee applied lbr; arrrl

3.  Confer with the [ ]n ion and al l  employee(s) idenl i l icd in step 2

above and negotiatc a resolution with thc I Jnion and the

cmployee(s) that wi l l  fu l ly rcmcdiatc the l inancial  loss, i fany,

sufl'cred by the idenlilled cmployee(s), utilizing u,hatcver

methods managemcnt deenrs proper including the specifically

granted authority ol'the Warden provided in 5 U.S.Ct. 7106

(b)(3) and Program Statemcnt 3000.03, Chapter 4. Pagc 4,

Art ic le 430.01 ,  Sccl ion 5( i ) .

The Agency's conduot in lailing to handle pcrlbrmancc cvaluations and awards in

accordancc *'ith the citcd statutes, policies, and contract pror, isions constitutcs zrn unjustificd or

unrvarranted personnel action. Nothing hercin shall prcclude the Union and/or any employec(s)

identified in step 2 of this Award,/Ruling from pursuing a claim under -5 U.s.c. 5596. in thc event

thc Agencv fails to negotiate a remedial resolution u,ith said employee(s) expediently.

Nothing contained in this Award/Ruling substitutes the .judgment of the Agency's

managemenl to direct employccs, evaluatc employees, rate employees, reward/award employecs,
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pronlote employees, and/or assign work. For the reasons stated hcrein. thc Agency is instead

ordered to properly evaluate the work ofall its emplovees in accordance with the contract, the

statutes. and the Dolicies cited herein.

The Arbitrator's costs shall be bornc cqually bl both partics, pursuant 1tl Article 32,

Scct ion d,  of  the Contract.

Herebv signed this 27th day ofOctobcr.20l0

Sidney S. Moreland, lV,
Impartial Arbitrator

#3288, FMCS

Opinions sent to:

Jennifer Montgomery, Labor Relstions Specialist . leff R0berts, President
C/O U.S.  Depsr tment  o fJus t ice  AFCE Locat  922
230 North First Avenue. Room 201 Post Office Box 1075
Phoenix, Arizons 85003 Forrest City. Arkansas 72336

Rick€y Gallowsy
Humun Resource Managcme nt, FCC
Post Office Box 7000
Forrest Citv. Arkansss 723f,5
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