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Case Summary

THE AUTHORITY AFF RMED IN PART AND REVERSED IN PART THE
A t J S  D E C I S I O N  O R D E R N G  T H E  A G E N C Y  T O  P R O D U C E
DOCUI ,4ENIS REQUESTED BY THE UNION

The Bu.eau o f  Pr isons  suspended an  employee fo r  dshonest  conduct
and beng aosent  wthou l  eave one day  The Amer ican Federa t ion  o f
Government  Employees  made an in fo rma request  o f the  agency  seek ing
a I  cop ies  o f  a  i  adverse  and d  sc  p l  nary  ac t  ons  the  agency  had fo r  a
emp oyees at FCI-<Forrest City > The req!est was for every charge lhe
pay  grade and any  ac ton  laken aga ns t  any  employee a t  tha t  loca ton
The agency  ca imed the  L ln ion 's  reques t  was  no l  as  'par t l cu la rzed as
'eq  .  eo  o)  s la l - re  l1e  Ln ,o^  aTeroeo rs  'eq .  eS l  s la t  _g  r l  reeoeo l ^e
Lnformaton to  conrpare  the  agencys  o ther  sLrspens ion  cases  wth  r ts
ac i ron  agans l  the  empoyee Add l t iona l l y  the  | ]non ca imed i t  needed
the nfo.maton lspecifed in the first reqLrest] to dete.mine i the agency
was conslstent in discip nary actions taken against barga ning un t
ernp oyees compared w th the dlscip inary actions taken aga nst
superviso.s and that the niormation woud be used to survey the
comparsons  be tween exempt  and nonexempl  employees  'The agency
'e jec lpo  I^e  J . r ro_s  seco^d 'eqJes l  The ur  o ' rs  th 'd  eq-es t  con la  reo
more  par t i cuars ,  such as  a  reques t  fo r  the  empoyees comple te
nvest gative fi le a I Special lnvestigalory Superv so.s manua s
opera t rons  manua ls  and memoranda expLa in ing  how re fe r ra ls  a re  made 1o
the  Of f  ce  o f  In te rna l  A f fa  rs  and how inves tqa tons  a .e  conducted .  The



AT&'l' Yahoo! Mail - cpl33scc I falsbcglobal.net l )agc 2 of  34

57948835 55725 1899 106. . .  3 / r212008

unron requested any agency informaton regard ng how to resolve tssues
wthout  d isc ip ine ,  who proposes  d isc lp ine  and fo r  what  reasons
Addit ona ly the unlon requested cop es of all discipl nary actions taken
over the past t lvo years. lt requested thal any perconal identif iers (include
Social Security numbers, names etc ) be redacted However the unton
wanted In fo rmaton on  race ,  gender  and e thn tc  o f lgn  to  be  rncuded
along wrth whether the pefson receiv ng the d scipline was executive staff,
bargarning or non-bafgainrng rnember or a department head The unton
further explained that the informat on was needed to decide if i t would fi le
a grevance for the employee. lt wanted a the requested nformaton to
determine if the empoyee's investigation was carfled out as per the
agency's guideines and policies lt also wanted to know whethef thefe
may have been exculpatory evidence that was not brought forward and f
an nvest gation was carried olt after the employee was told there wou d
be none.  The un ion  i led  an  un fa i r  labor  p rac tce  compain t  a l leg ing  tha t
the  employef  v ro la ted  sec t ion  7116(aX1)  (5 )  and (8 )  o f  the  Federa l
Serv ce Labor-Management Relations Statute when it did not furnish the
un on with the requested documents and information The ALJ ag.eed
wth the union and the agency appealed the decison to the FLRA The
Authority agreed in part wrth the ALJ'S ful ng lt stated the agency had a
duty to supply the union with the fequested nformation ie Specra
lnvestgatory Supervrsofs manuals operattons man!als and memoranda
to the extent that the law allowed Addtonallv the information reouested
was no t  pnv i leged.  l t  was  mantaned by  and n  ihe  possesson o f  the
agency. Howevef. the ALJs ruling that the agency also violated section
7116(aX1) ,  (5 ) ,  and (8 )  by  no t  g rv ing  the  un  on  the  ls t  o f  d isc ip l inary  and
adverse actrons was reversed, w(h member Carol Waller Pope
d ssenting The authority ruled the agency musl, with n 30 days, not fy the
Dallas Regronal Office's fegional dtrector of the steps it took to adhere to
the ordea

i u  I e x r

Dec is ion  and Order

L Statement of the Case

Th s unfarf labor practice case s beiore the Authonty on excepttons to the
decision of the Administfative Law Judge (Judge) fited by the
Respondent  The Genera  Counse l  (GC)  f ied  an  oppos i ton  to  the
Respondent's exceptions

The complaint alleges that the Respondent

v ioa ted  sec t ion  7116(a) (1 ) .  (5 )  and (8 )  o f  the  lFedera l  Serv ice  Labor -
lvlanagement Reatons Statute (the Statute)l by faling to provide a
santzed l i s tng  o f  d iscp l  nary  and adverse  ac t ions  taken s ince  J !ne
1996 the SIS lspecal Investigatory Supervtsors] manual and any and
a operatrons memoranda. p.ogram statements, and manuas that
indicate how an invest gation should be conducted and how referra to the
Offce of Internal Affatrs is handed, anV and a ooeratons memoTanda.
progaam statements manuais and docLtments that nd cate who proposes
discip ine, how the decision to impose disc pllne is made, who delermines
what the proposal for discipltne is, and who can resolve such matters
without imposing discipl ne; [and] the complete rnvest gatrve fle on
Shannon Hendrickson

Judge 's  Dec is  on  a t  2 .

The Judge found tha t  the  Respondent  v io la red  S 7116(aX1) ,  (5 ) ,  and (8 )
of the Statute by fa ing to prov de the requested documents and to not fy
the Union of the non-existence of certa n requested nformation and
ssued a remedial oadea

Upon consderation of the Judge's deciston and the entire .ecord. the
Author ty  unan imousy  adopts  the  Judges fnd ings  and conc lus ions  tha t
the Respondent vrolated S 71 16(aX1 ) (5), and (8) of the Statute by farl ing
to provide, as requested, the SIS manual Operations Memoranda.
Program Statements, and other manuals and documents. and the
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requested investigative fl le. The Judge's finding that the Respondent
v  o la ted  S 7 '116(a) (1 ) ,  (5 )  and (8 )  by  fa i  ng  to  p rov ide  the  reques ted  l i s t  o f
discipinary and adverse actions s feversed with Member Pope
dissenting. A femedial order consistent with th s dec sion is issued

l l .  Background and Judge 's  Dec is ion

A.  Background

The facts, set forth in detail n lhe Judge's decision. are sLtmmarized here

Officer Shannon Hendrckson, a unit employee. was suspended for being
absent wthout leave on one day and for d shonest conduct Subsequent
to the suspension, the Union fi led an informat on request with the
Respondent (the Juy I fequest) 2 The request sought all "copes of al
discipinary and adverse acton fi les on all empoyees at FC|-<Forrest
City >,' including "the charges, action taken, and the pay gfades of each
individual " GC Exhbit No. 2 The Respondent rejected the request
because il claLmed that 'the Un on fa led to provLde enough tniormatton to
create a particularized need[.1" Judge's Decision at 3

The Union subsequently amended its request. explaining that ' i l  needed
the informatron [spec]fied in the frrst requestl 1o determ ne if Respondent
was consrstent in disciplinary actions taken againsl barga n ng unit
employees compared with the disc plinary actions taken aga nst
supervisors and that the rnformation woud be L]sed to survey the
comparsons between exempt and nonexempt employees."/d The Union
also indicated that the tnformation would be used'to compare the action
taken on cases slmlar in nature."/d. See a/so GC Exhibt No 4 The
Respondent fejected the second request (the Juy 17 request) on the
same grounds that it relected the July I request

The unron then subrnitted an amended third fequest (the Ju y 30 request),
specifying particular types of infofmatlon. Specfically the Union
requested  "a  l s t ing  o f  d iscp l inary  and adverse  ac tons  taken '  in  the
previous two years. Judge's Decision at 3 The Union specified that
persona identif lers, such as names and social security numbers, should
be sanitized, and the nformat on should be numbered sequentialv and
cooed lo 'e ' lec t  w l 'e l le r  t te  e^ ]p  oyee rs  a  barga inng Lr l  ne_nber  a
nonbargarn ng unit member, a supervrsor/department head, or an
execLrtrve staff member and. .to ind cate[ ] face, ethntc origin and
gende.'/d The Union ndicated that t was fequestlng the information " n
order to determine whether or not a grievance should be fied In the case
of the  dscp l inary  ac t ion  recent  y  imposed on  lo f f i cer ]  Hendr ickson. ' cC
Exh ib i t  No 6

The Union also requested ('1) "the SIS manual and any and al opefations
memoranda, program statements, and rnanuals that indrcaled how an
Investigatlon wou d be conducted and how.eierral to the Office of Internal
Affairs l(OlA)l is handled",3 (2) "any and all operations memofanda,
program statements manuals, and documents that ind cate who Oroposes
discipline, how the decision to impose discipl ne is made, who determines
what the paoposa for dscip ne s, and who can resolve such matters
wi thout  imposng d isc ip l ine ' ,4  and (3 )  ' the  comple te  inves t iga tve  f  e  on
Hend. ckson "5 Judge's Decision at 34.

With respect to the l ist of disciplinary and adverse actions, specifica y the
Union stated that it was concerned about dlsparate treatrnent based on
race, gender, of ba.galning unt status Noting that the Respondent's
program statement on standards of conduct indicated that superv sors are
held to a hlgher standard of conduct, the Un on explained that it needed
such fi les on supervisofs and other management officias to make the
necessary compansons.

The Un ion  exp laned tha t  t  needed the  SIS manua l  and inves tga tory
policy documents to assess whether the lnvestigation of Hendrickson was
conducted n accofdance wth appicable policies and procedures to
detefm ne what evrdence is requircd, and whether it was gathered in this
case The Union also ind cated that the informat on was needed to
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evaluate whether Hendnckson was tfeated dtfferently lrom other
employees and whether any excu patory evdence was overlooked As to
the disciplinary poltcy doc!ments requested the Union explained that it
needed to learn "who can lormally resolve ptob ems between employees
wthin the work place n ordef to determtne if the sLlpervisors had the
authonty to resolve the matter wtho!t imposing discipline, because an
nvest gation was conducted and discipline imposed after lHendncksonl
was told by three supervisors that the matter was closed "/d at 4 5

The Unlon explarned that it needed the Hendrckson investigatory fle to
determine "if there was exculpatory evidence in the f le that was not made
available to Hendrickson and lhe Unon and .if all the evidence was
gathered. " /d  a t  5  The Unon aso s ta ted  tha t  i t  needed to  know'a  the
nformaton avallable to the Warden, who rnade the decsion on the
discipl nary proposa, to determ ne lf the affected employee and the Union
had the opportunity to present a compete defense before the decision
was made, and whether lhere were factors considered n the decision of
wh ch the emp oyee and the LJnion were not aware /d

The Respondent rejected the Union's req!est for the discpl nary and
adverse actron records on the ground that the Union had not
demonstrated a part cularized need for the rnformation. ln rejecting the
request the Respondent noted the Unton s exp anat on that t had 'reason
to believe that supervisor's [s c], execut ve staff and other non-bargaining
unrt members are held to a different. and less severe standard of conducl
than barga in ing  unr t  members . "  GC Exh ib t  No.8  a t  2 .  The Respondent
aso no ted  tha t  the  Un ion  c lamed "a  barga in tng  un i t  membe.  has
compLained that there is dLspa.ate t.eatment in discipinary and adverse
actrons based on face, gender, and ethri ic orgin."/d The Respondent
ndicated, n this regard, that the Union had made the request on behalf of
Officer Hendrickson but had aso referenced a bargaining unt membef
and claims based on face, gender and ethnic orig n See id at 3

The Respondent rejected the request for the SIS manual, investigatory
polcy doc!ments, and disciplinary policy documents because it
considered it a request for an ntepretat on of policy and procedure and
not a request for data As to the Hendrickson investigatory fi le. the
Respondent denied the request on the groLtnd that the Union 'had access
to all the nformatron which was used and consdered n suspendng
Hendrckson' and thai, insofar as the request concerned whether all the
evrdence was gathered, t concerned 'an tnterp.etation of policy and
p.ocedures and was nol a request under the Statute." Judge's Decision at
5 .

B .  Judge 's  Dec is ion

The compla in t  a leged lha l  lhe  Respondent  vo la ted  S 7116(a) (1 )  (5 )  and
(8) of the Statute by fail ing to provide the informat on in the Un on's Jr.r y g,
July 17 and Juy 30 requests See Complant. 1l1l 10-12 20 and 21
(m slabeled lT 23).

The Judge stated that, under S 7114(bX4) of the Statute. an agency has
the duty to furn sh a un on, upon request, and to the extent not p.ohrb ted
by law, data wh ch (1) s normally maintained by the agency in the fegu ar
course of b!s ness (2) is reasonably avatable and necessary for fu I and
proper discussion, understanding and negotaton of subjects wrthin the
scope of co ectve bargaining and (3) does not constitute guidance
advice counsel or train ng provided fof management officials or
supervrsors relatng to collective bafgaining The Judge found that the
nfo.mation sought by the Union was normally mainta ned by the
Respondent n the regular course of business, was reasonab y ava lable,
and did not constitute g!idance, advice, counsel, or train ng provided for
management officials relating to collect ve bargaining 6 The Judge
rejected the Respondent's clams that none of the requested nformation
was necessary within the meaning of S 7114(b)(4), apply ng the standard
set forth in lnternal Revenue Sevice, Washinglan, D C. and Internal
Revenue SeNice, Kansas City SeNtce Cenler, Kansas City. M/ssouri, 50
FLRA 661 (1995) (/RS, Karsas C/ty) Under that standard, a unron must
establish a particularized need for the requested information by
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art culating wrth specificity why it needs the nformat on including the
uses to wh ch it w l l put the informat on, and the connection between those
uses and rts fepresenlational responsibi ittes undef the Statute

The Judge found that the Union estab rshed a particu arized need for the
requested l ist of disciplinary and adverse actions. He also reiecled the
Respondent's claim lhat, even though sanitized disciplinary and adverse
action nformat on was requested disclosure would violate the Pnvacy Act
because. gven the scope oi the infofmaton requested and the small
number of personne involved, the [Jn]on woud be able to identify the
part cular ndrviduals to whom that information pertained. The Judge found
that the Respondent did not inform the Unton oi this countervail ng anti
d sc osure interest at the t n]e of the request and concluded. therefore, that
rl cou d not be cons dered. Further, the Judge found a separate violation of
S  7116(aX1)  (5 ) ,  and (8 )  on  the  ground tha t  the  Respondent  had fa i led  to
inform the Union that the requested I st of disc pl nary and adverse act ons
did not exist in the form requested by the un on

As for the SIS Manua , the Judge noted that the manLtal is a ' l  m ted use
document and that the Union d d not request a soec fic chaoter or sectton
because it did not have access to the document Judge's Decsion at 14
The Jldge found, however, that from the nature of the request it was
clear that the Union sought information concern ng how investigations
should be conducted and how cases are referred 1o the OIA and that
among other things, the Respondent, understood this need The Judge
a so reiected the Resoondent's claim. based on NLRB v. Robbins Tire and
Rubber Co, 437 US 214 (1978) (Robbirs), lhat disclosL]re of the SIS
manual was noi authorized by the Freedom of Information Act (FOIA)

Fur ther ,  the  Judge re jec ted  the  Respondents  ca im tha t  the  Unon 's
request for investigatory policy documents constltuted a request fof an
ntepfetation and not a request for data The Judge noted that the Union
President testif ied he did not request these documents by name because
he did not have access to them and did not know what they were The
Judge found that the Unon's request was deta ed enough for the
Respondent to know what was included Wth respect to the Respondent's
assertion that the requested information was contained in a compilation of
Bureau of Prisons Documents (BOPDOCS), to whch the Union had
access the Judge found that the Respondent had never informed the
Union of that fact and concluded that the Resoondent's failure was'equ iva len t  to  a fa i lu re to  p roper ly  respond ' to the  LJnons feques t  /d  a t'18

The JLrdge concluded that the Un on estab lshed a particu arized need for
the requested dlscplinary policy documents and that the Respondent
failed to estab sh that disc osure of the nformation was orec uded bv law.
In reaching thrs resut the Judge found that the Unon's request was
detarled enough for the Respondent to know what the Union wanted. The
Judge noted that although the Respondent asserted that some of the
nformatron requesied was available on BOPDOCS the Respondent never
communicaled that to the Union at the time ofthe request, dd not seek
c la r i f ca t ion  o f the  Un ion 's  reques t  as  the  Un ion  had asked,  and dd  no t
advise the Union that all of the inforrnation reouesled was not avatlab e on
BOPDOCS.

As for the Hendfckson investigatory fie, the Judge found that the Union
needed the Informaton to determ ne whether to fl le a gnevance The
Judge rejected the Respondent's arguments that Hendrickson had not
given pe.mission for the Union to obtain a copy oi the frle and that s nce
there was no public rnterest to be served by d sclosrng the !nsan t zed fi le,
drsc osure was barred by the Pr vacy Act. The Judge found that by giv ng
the Unron pefmission to see the fi le, Hendrickson had watved any privacy
interests he might have and concluded that, in these circLtmstances, 'the

[U]nion's access to the felevant recofds would not be a cleary
unwarfanted invason of personal privacy.' Judge's Decision at 23. The
Judge also found that the Respondent did not present any evidence as to
other emp oyees whose privacy nterests wou d be affected by the union's
access to the fl le.
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In sum, based on his findings and conclustons as to each aspect of the
Unons information request, the Judge concluded that the Respondent
v ioa ted  S 7116(a) (1 )  (5 ) ,  and (B)  o f the  Sta tu te  by  fa i ing  to  p rov ide  the
LJnron with the reqLresled information The Judge ssued a recommended
order

li l . Exceptions Concerning Whether lhe Requested lnformation is
Necessary  w i th in  the  Mean ing  o fS 7114(bX4) .

A. Positions of the Parties

1. Respondent's Exceptions

The Respondent contends, generally that the Judge 'erroneousy
concluded that the Union's [July 30] information request sat sfled the
Statute's requirements." Exceptions at 6-7 7 In padiculaf, as to the
request for the SIS manual, the investlgatory po icy documents, and the
drsclplinary policy documents the Respondent argues that "the Union
ident i fed  no  a l leged i r regu la r tes  in  the  nves t iga ton  o f  Hendr icksons
mrsconduct, and had no reason to beleve thal any had occurred.'/d. at
14  Notng  tha t  the  SIS manua l  and inves t iga tory  po lcy  documenls
contain only guidel nes for conducting investigations, and a.e not
mandatory the Respondent argues that thefe ls 'no connect on" between
the manua and documents and Drocedures that must be folowed in
conductrng invesligations /d In additon the Respondent maintains that
the Investrgatory poicy documents and discplinary policy documents
covered by the Union's request were already avar able to the Unton on
BOPDOCS and that the Union specfed its interest in l imited official use
documents only at the hear ng

With respect to the Hendrickson rnvestigatory fi le, the Respondent noles
tha t  the  f ie  p layed no  ro le  in  the  Wardens dec is ion  to  dsc ip l ine
Hendrickson and that the Union already had access to the disc plinary fi e
on whiah the decision was based The Respondent contends that the
Unron did not establish that it had 'reason to belteve that anv exculoatorv
evrdeace exsled r Hendfic\so1's case /d at 2' The Resoonoent
main tarns  tha t  the  Judge er red  in  fnd ing  tha t  the  Un ion  es tab ished a
particularized need for the invest gative fi le to determine whethe. the.e
was such evrdence of ev dence of other factors in the dects on of whlch
the Unron was not aware 8

Finally, as to the requested ist of disicipl nary actons the Respondent
contends that the Union faied to state a oarticularized need for the
information Accordlng to the Respondent the lJnion led its fequest to
Hendrckson's discipline, but did not "naffowl ] rts request to the same or
srmrlar misconduct. ' ld. aI 7. The Respondent asserts that the Union
"failed to state a particulaized need fof a I st ng coded or otherwise, of a//
drscipl nary actions taken since June 1996 "/d at 8 (emphasis in oaginaL).
The Respondent claims that the Judge e.red in finding a part cularized
need by relying on the Unon's "generaL and conciusory" statements
rcgarding a need for the informaton to determine whether the
Respondent was engaged in disparate dsciplinary treaiment based on
race. gendef, ethnc origin or bargaining unlt status, particuarly
managemenl status /d

2. General Counsel's Opposition

The Genera Counsel asserts, genera ly, thal the Respondent's
exceptrons pertaining to the Judge s finding of parttcu arized need
constrtute only disagreement with the Judge's applicat on of the law to the
IACIS,

The General Counsel also notes that the Respondent had an "oblrgatton
to articulate rts countervail ng antFdisc osufe nterests at or near the t me
of ts response to the request for nforrnation." Opposrton at 5 The
General Counsel caims that ihe Resoondent dd not assert ihe Privacv
Ac l  as  a  cour le rva l .ng  ar l r -d rsc losure  in le fes t  a t  lhe  t r^1e  lne  Unors
request for a l ist of disciplinarv actions was made.
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As to the exceptions pertaining to the SIS manual and olhef related
memoranda, the Genera Counsel argues that the Judge correc|y found
that the lJnion might not have available al the documents it requested
because limited official use documents are not on BOPDOCS and that
there rs a time lag delay ng Inclus on oi documents in BOPDOCS The
General Counse claims that the Respondent did not n ts response to the
Union's request state that the request did not establish particu arized
need and did not assert any countervail ng anti-dtsclosure nterests.

B .  Ana lys is  and Conc lus ions

1. Applicable Framework

As noted by the Judge, under S 7114(b)(4) of the Statute, an agency must
furnish informalion to a union. upon request and 'to the extent not
p .oh ib i ted  by  law, "  r f  tha t  in fo fmat ion  is :  (1 ) 'normal  y  marn ta ined by  the
agency ' ,  (2 )  " reasonaby ava i lab le ' ;  (3 )  necessary  fo r  fu t t  and proper
d scuss on, understand ng, and negotiat on of sublects within the scope of
colective barga ning"; and (4) not 'guidance, advice counsel or training '

To demonstrate that informat on s "necessary' a union "must estab ish a
particularized need for the tnformation by artlculatlng with specific ty, why
it needs ihe requested information, inc uding the uses to which the un on
wil put the nformation, and the connection between those uses and the
unions fepresentational responsibil i t ies undef the Statute '/RS Karsas
C/ty, 50 FLRA at 669 (footnote omitted). ln addition, the unions
responsibilty for articulating its interests n the requested info.mation
requ aes more than a conc usory assert on and must perm t an agency to
make a reasoned ludgment as to whether the disclosure of the info.mation
rs requrred under the Statute id at 670 The agency s .esponsible for
establish n9 any countervat ng anti-disclosure nterests and lke the
union, musl do so in more ihan a concJusory wav /d See also Health
Cate F'nancng Adm,n 56 FLRA 156 159 (20OOl fricrA; Su." 'nt"resrs
musl be raised at or near the time of the union's request See /RS, ,Auslln
D is t .  A f f  ,  Aus l in ,  rexas ,51  FLRA 1166,  1180 n14 (1996)  (ALts t in  D is l
Otf ) (f ind ng of violaton based on response at t ime of request, not some
la ter  t  me)

2. Application of the framework to the information requested in this
case

a. SIS Manual, Investigatory Policy Documents, and Disciplinary
Policy Documents

We find that the Agency has not establshed that the Judge incorrec|y
determrned that the Union had estabished a particu arized need for the
.equested SIS Manual, investigatory po cy documents and disciplrna.y
oo rcv oocumenls.

The Union's request clearly Informed the Respondent that it needed the
rcquested information for several feasons, specil ically to detefmnet (1)
whether the investgaton of Hendrickson was conducted in accordance
w th applrcab e Agency policy (2) who had the authority 10 resolve issues
of employee conduct without irnpos ng discrpline, (3)whether Hendrickson
was treated dfferenty than other employees, and (4) whether to fle a
grevance conceming the discipine of Hendnckson. The request cearly
notif ied the Respondent that the Union intended to exam ne whether the
investigation of Hendrckson was consistent with Agency po cies
concefn ng investigations of employee conduct and that it needed
information as to those polcies in ordef to make that examnation. The
Union had a s milar intent with respect to the Agency s policies regarding
the rmposil ion ofdiscipl ne The resuts of its examination would enable it
to decide whether io fle a grievance concerning the Hendrickson
discipine. In short, the Unions explanation established a connection
between the padiculaf info.matton that it was requesting, the uses to
which that lnformation would be put, and the fepresentational purposes for
which it was requested.

As to the Respondents contention that the Union had identif ied no
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rregular(es in the Hendrickson investlgation a unron rs not requ red in ts
request to describe the exacl nalure of the respondent's alleged
misapplicatlon or volatlon of policy, procedure aw or reguaton See
HCFA, 56 FLRA at 162 With respect to the contentron that the Union has
noi shown how the requested infofmalion would enable t to demonstrate
drsparate keatment, the Authority has stated previously that whethef
requested rnformation would accomplish a untons purpose is not
determinative ofwhelher t s necessarv wth n the meanina of the Statute
See /RS Kansas C,!y. 50 FLRA at 673. FL'lhe- as to th; Resporoerfs
argument that lhe information requested by the Union was already
available to it on BOPDOCS, the Respondent did not raise that ssue n
responding to the request and ls untmely in fasing it for the first t ime at
the hearing See Federal Avialion Adnin. 55 F1RA254,260(1999) (F/A)
(agency must art culate non-disc osure interests n response to informat on
request and not for the first t ime at the unfair labor praclice hearing) /n
any event the Judge lound that the request extended to information in
limited officia use documents not in BOPDOCS and that the Union would
not have had any knowledge ol those docurnents See /RS, Karsas Clty,
50  FLRA a t  670 n .13

We find that the Respondent has not demonstrated that the Judge erred in
finding that the Un on established a particularized need for the requested
SIS Manual investigatory policy documents and discip inary policy
documents. Consequently, we deny the Respondent's exception n this
rega ro

b. Hendrickson Investigatory File

We also find that the Agency faied to establsh that the Judge erred n
findrng that the Union established a padicularzed need fof the
Hendfckson investgatory fi le. Frst, the Respondent contends that the
decision to discipline Hendrckson was based on the disciplinary fi le and
not the investigatory fi le. Second, the Respondent contends that the Union
drd not establish that it had any reason to believe that there was
exculpatory evidence in the investrgatory f le The Respondent's
contentrons m ss the point.

As to the f rsl contention, the Union made c ear that t intended at least n
par t  lo  examine whether  the  inves tga t ron  leadng up  to  the  d isc ip inary
actron was consistent with the Respondents po icy and whether that f e
contained exculpatory evidenc€. lhe second content on assumes that the
Unlon should have had some knowedge of the contents of the fi le
However srnce t had no prevrous access to ihat information, the [Jnion
would not have had any know edge of those documents Neither of these
conlentrons demonstrates that the Jldge erred in flnding that the Union's
request established a padicularized need fo'l l-e .eqLested f e

We find that the Respondent has not demonstrated that the Judge erred in
finding that the lJnion established a particulaflzed need for the requested
Hendrckson investigatory fi le. Consequenty, we deny the Respondent's
except on In this regard

C. List of Disciplinary and Adverse Actions 9

Finaly we fnd that the Judge erred in concluding that the Unron
established a part cularized need for the requested st of d scipl nary and
adverse aciions In this regafd, we note that the Authority has consistentLy
recognized that a union estab ishes a particulaflzed need unde. S 7114(b)
(4) for requested Infofmation whefe lhe .equest provides "suffcienl
specification of both the uses to wh ch the nformation would be out and
llhej connection between the uses and the un]on's representatona
responsrbil it ies under the Statute "Urlled Slales Dep't of Justice INS
Nofthern Region, Twin Cities, Minn, 52 FLRA 1323, 1331 (1997) (iNS.
Twin Cities) affd United States Dep't of Just/ce, /NS, Na. Region. Twin
Cities. Minn v FLRA, 144 F 3d 90 (D C. Cir 1998) See a/so A.rsrn Dlst.
Otr, 51 FLRA al 1178, United Stales Dep't af Transpadation. FAA. New
England Region, Bradley Ai Traffic Cantral Tower. Windsor Locks, Conr
5'1 FLRA 1054 1067-68 (1996) /RS, Kansas C/ty, 50 FLRA at 672
However, where the informat on sought is broader than the circumstances
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covered by the request, and the unon has not been able to establish a
connection between the broader scope of the nformation requested and
the particuar matter referenced In the request. the Authoritv has found
that rl 'e unor has not establs'ted a partcJla zed leed for l l^ar
nformatron See, e g , United Stales Customs SeNice South Central
Regian, New Orleans Disl., New Arbans La, 53 FLRA 789, 799 (1997);
Unlled Slates Dep't af the Treasury, lRS, washington, D C, 51 FLRA
1391 1395-96 (1996), Urlled States Dep't of Labor, Washington, D.C ,51
FLRA 462,476 (1995) (Dept. of Labor).

In this case, we find that the Un on failed to establish a part culanzed need
for the l ist of discipl nary and adverse actions, despite the Respondenls
repeated requests for clarifcation oi the Union's need for the type afd
breadth of nformation sought.

Specfically, the .ecord reveals that the Un on nittally requested 'copies of
aldisciplinary and advefse action f les on all employees at FCI-<Forrest
City >," including 'the charges, action taken, and the pay grades of each
rnd iv idua l  '  GC Exh ib i t  No.2 .  The Un lon  dd  no t  exo ta in  whv i t  needed
Info nalro r for a// emoloyees and for d// types of drscrptrrary jro aoverse
actons. Similarly, the Union dd not rdentify the uses to which that
information would be put. The Respondent timely .esponded to the
Union's request, stating that the Union had failed to provide sufflclent
informaton to create a particularized need. ln particular the Respondent
noted that the Un on lailed to ind cate why it needed the informatron how
the inforrnation wou d be used, and how the use of the information would
felate to the Union's representat onal responsib l it ies under the Statute

In ts second request for the inforrnation the Union stated that the
rnlormation wou d be used to determ ne if the Respondent was "consistent
In disop nary actrons taken aga nst barga n ng unit employees compared
with the discip inary actions taken against supervisors' GC Exh bit No 4
The Union added that the information "wil be used to survey the
compansons between exempt, and non-exempt empoyees land] wi
also be used to compafe the action taken on cases sirrl lar in nature.'/d
The Respondent tmely responded to this second fequest and n its
response, stated that the Union had failed to provide a sufftc ent basis to
establish a padicularized need fof the requested infoml]ation

Nowhere In the Union's first or second requests is there anv feference to
the Hendrckson suspenston or an tndicaton that the information was
needed fo. the possible representatton of a bargaining unit employee
Lrkewise, nowhefe ln the two reqLtests is there any indicatron as to any
other representational purpose for wh ch the requested information wou d
be used A mere assertion thal the Un on ntended to make comparisons
between drsciplina.y actions taken aga nst employees and those taken
aga nst supervrsors does not, standing alone, meet the statutory
requ.ement to artrculate, with spectficity why the Unlon needed the
informat on. including the uses to which the information would be put and
the connection between those uses and the Un on's responsibilrtres in
adequately fepresent ng its members See /RS, Karsas Clty, 50 FLRA at
669-70 As the Authority stated ln /RS Karsas Cly, a request need not be
so spec fic as to requrre a un on to revea ils strategies or compromise the
dentity of potential grievants who desire anonymty /d. at 670 n 13.
However. a unron must sti l l  identify, wlh sufficient spec i icity, the
rcpresentational purposes to wh ch the requested information w ll be put.
Here, there was no such specificity provided in the Unions first and
second requests.

Not unti l the third information reouest did the Union reference the
Hendrickson suspension and the possible fi ing of a grevance on
Hendrickson s beha f However, the Union s July 30 request although now
confined to a partic!laf t ime period, cont nued to request all d sctpl nary
and adverse actron records within that stated ttme penod in order to
compare discipline in sim lar cases aga nst !nit emp oyees rather lhan
solely In connect on wrth the discipline in the Hendrickson case In addition
to the previous requests, t sought to have the Infofmatton as {o
dsciplinary actions coded as to race, gender, and natonal origrn 1O
Further, refefencrng the complaint of an unnamed unit employee, it
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cla med lo need the tnformation to compare discipl nary acttons based on
race.  gender ,  and na t iona l  o r ign .  In  rep lyng to  the  Juy  30  request ,  the
Respondent noted that, in that request, the Union indcated it was
"making [the] request on behalf of Mr. Hendrickson ' but that it also ,now
referlsl lo a bargaining Ltnit member and further without specrficity on
race gender, and ethn c orig n." GC Exhibit 8 at 2 Respondent's reply to
the July 30 fequest. In ths manner. the Respondent ind cated to the
Union  tha t  i t  had  fa led  lo  spec i fv  whether  and how a t the  in fo rmalon
sought was needed for a grevance concerning Hendlckson or to Indicale
whether it was needed fof some other emp oyee. Th s rep y was

sufficient to apprise the Union that additlonat specificity to support the
request was needed. Howevef the Union dd not orovde anv further
exp anation to the Respondent.

It is cear that the lJnions requests concerned genera rssLres reated to
disparate treatment of unit emp oyees and were not related solely to lhe
Hendrickson suspenston Nothing in the record indicates that the Union
attempted to clafif) its request to apply onty to information concerning
offenses simi ar to that nvolv ng Hend. ckson Thus, wh le some of the
Informaton requested may be the type of information that would be
needed to compare the Resoondents dlsciplne of Hendrickson to the
discipline of e g srmrlarly siluated non-unit employees, or othef
employees based on race, gender, or natlonal orig n, not a I of the
.equested information would be necessary for that purpose The Unon
dd no t  fu r ther  exp la in  the  manner  in  whch the  remander  o f  the
nformation woud have any connection to demonstrating dsparale
treatment ol Hendr ckson with respect to s ml ar y situated emp oyees

Thus, n the instant case, as n Dep't of Labar the Union has estab ished'a need fof some discip inary. .records to compare wtth the lsimi]ar
disciplinel given [the employee t is representing]," but it does not'explain
why It] needs the information lt has requestedl l"/d at 476 The Authorily
concluded I Dep't of Labor thal the union had not established a
particularized need for the scope of the information requested. Cons stent
wiih Dep't of Labor, and for the same reasons, the Union in this case has
not established a particu arized need fof the lst of dlscip inary and
adverse act ons which it reouested 11

We conc ude that the Judge erred in finding that the Union established a
particularized need for the requested l ist of dscipl nary and adverse
actrons and feverse the Judge's findtng of a violation of the Statute on that
ground 12

lV. Exceptions Concerning Whether Disclosure of the SIS Manual is
Prohibited by Law within the Meaning of S 7 t t 4(bX4)

A. Positions of the Parties

'1. Respondent's Exceptions

The Respondent contends that discosufe of the SIS Manual would
"impermissibly interfere" wth its f ight to determine ts internal securty
pfactices under S 7106(a)(1 ) of the Statl ie. Exceptions at 15.

The Respondent also contends that the Judge erfed in fail ing to address
its argument that dsclosure of the StS Manual is pfohibited by "the
Housekeep ng  Ac t  5  USC S 301, "  and Depar tment  o f  Jus t ice
regu la t ions .23  C.F .R Par t  16  (Par t  16)  Accord  ng  to  the  Respondent
Part 16 has been hed to permit it to withhold information concerning
matters pertaining to its security and the seclrity of its investigaions,
cil i^g United Slales ex r€l. Touhy v. Ragen,340 US 462 (195j).
Exceptlons at 18.

2. General Counsel's Opposition

The General Counse states that the Respondent did not assert in ts
response to the Unions request that disclosure of the SIS lvlanua is
prohibited by law The General Counse also notes that the Respondent
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has an oblgatron to articulate its counterva ng anti-disclosure intercsts at
or near the t me of its response to the l_lnion's request for informat on

B.  Ana lys is  and Conc lus ions

Secton 7106 does not prohlbt the disclosure of infofmation. See NLRB
Union, Local 6 v. FLRA. 842 F.2d 483 486 (D C. Cir 1988) (NLRBU v.
FLRAr  {No lhrng  rn  $  /106 con la rns  a . l y  langLage co lcern i lg  the
drsclosure or prohibit lon of dtsclosure of anything.'). Consequenlly, the
Respondenl's reliance on S 7106 is without merlt See AiIEU, 55 FLRA
1174 1186 n15 (1999)  (Member  Wasserman d issentng  on  o ther
gfounds) ('The coud he d n NLRBU v. FLRA that, in resolv ng an asserted
statutory entit lement to information the 'prohibited by law' exceptton to
d sc osure undef S 7114(b)(4) of the Statute encompasses only disc osure
laws,  no t  7106 " )

The Respondent's reliance on 5 U S C. S 301 and Part 16 is atso
unavar l  ng  13  5  U S.C S 301 mere  y  au thor izes  heads o f  agenc ies  to
prescribe regulations among olher things, governing the use of the
agenc es' recofds and papers The provrsion also spec fically states that it
does not 'authofize withholding information from the public or I miting the
ava iab i l i t y  o f  records  to  the  pub ic "  In  shor t  5  U SC 301 does  no t
orohrbit the disclosufe of nformatton.

Pad 16 contains Respondent's regulatons governrng the processtng of
feqLrests for informat on under the FOIA In the first p ace, this case does
not nvolve a request under FOIA and thLrs it appears that Part 16 is not
applicable to the request Second y, the Respondent does not Indrcate lhe
section of Part 16 that it clams prohibits dtsclosufe of the requested
nfofmalion In thls regard, examinaton of Part 16 in l ight of the
Respondents expressed concerns suggests that the only arguably
relevant portron could be 28 C F R. S 16 26 That slbsection perta ns to
the considerations that should guide agency officials in decidtng whelher
to disclose requested infofmation and tncludes gLridance concerning
Investrgatory records compiled for law enforcement purposes. 28 C.F.R. S
1626(bX5). However. by its own terms, the provision apples to records
compiled for law enforcement purposes. not for internal discplinary
proceedings Thlrdly, it does not prohib t the disclosure even of the records
to which it aoolies

Consequently, the Respondent has failed 1o demonstrate that disclosure
of the requested SIS Manual is prohibited by law We conclude, therefore
that the Judge properly found that d sc osure of that information was not
prohib ted by law Consequently. we deny the Respondents exception In
ght of lhrs conclusron, it is not necessary for us to address the General

Counsel's contenton rega.ding the Respondents obligaton to articulate
countervarl ng nterests

V. Exceptions Concerning Whether the Judge Erred in Finding that
the Respondent Violated the Statute by Fail ing to Inform the [Jnion
that the Requested List of Disciplinary and Adverse Actions did not
Exist in the Form Requested

A. Positions of the Parties

1. Respondent's Exceptions

The Respondent contends that the Judge erred in finding that (1) it had
an afl lrmative oblrgaton to notify the Unron that t did not have certa n
information rn the form requested by the Unon and (2) t vioated the
Statute by fai ing to notify the Union of that fact The Respondeni also
ca ims tha t  the  Genera l  Counse l  d id  no t  a lege in  the  compain t  tha t  the
Respondent violated the Statute by fail ing to notfy the Union that the
requested nfofmation did not exlst, and did not amend the comola nt to
include sLrch an alleged violation. The Respondent cites Urlled Slales
EFOC, 51 FLRA 248 251 (1995)

2. General Counsel's Opposition
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The Genefa Counsel contends that the violation for failure to notify as to
nonex stent informat on "is not a separate a legat on under the Statute
but ,  ra ther ,  i s  ncorpora ted  wthn  the  S 7116(aX1) ,  (5 )  and (B)  a tegat ion
in  the  Compla in t '  Oppos l t ion  a t  13  In  par tcu la r  the  Genera l  Counse l
notes that a reply to a request for Information ls necessary fof fu I and
proper discussion of subjects wthin the scope of bargaining and that the
nonexistence of requested inforrnation does not relieve a respondent of
the obligatlon to reply. Rather, accord ng to the General Counsel, althoLrgh
the Authority has indicated that parties shou d cons der alternative fofms
or means of disclosure, the Respondent ialled to consider an alternative
means by which to meet the Union's nformation needs

B.  Ana lvs is  and Conc lus ions

The Authorily has consistently held that, when tnformatton requested by a
un on from an agency does not exist the agency is obl gated under S 7l14
(bX4) of the Statute to inform the union of that fact. See, e.9., Soc/a/
Securly Admin. Dallas Region Dallas, Tex. 51 FLRA'1219 1226 (1996);
United States Naval Supply Center, San Diego, Cal , 26 F:RA 324 326-
27 \1987). Failure io inform a union of the nonexistence of requested
in fo rmal ion  cons t  tu tes  a  v io la t ion  o f  S  7116(aX1) ,  (5 ) .  and (8 )  o f  the
Statute id

However, thts is not a case in which inforn'rat on as to unit status race.
gender, and national origin of employees Involved in dscip na.y and
adverse actrons sought by the Union did not exist Indeed the Respondent
mantained the Infofmation, ony not n the precise form sought by the
Union. F!rthefmore, the Respondent in this case responded to the Union,s
fequest and has never defended its refusal to provide the requested
nfofmatron on the ground that it did not exist n ' l ist" form Finally, the
General Counsel acknowledges that any failufe to noiify the Union that the
requested informat on did not exst n that form was not a separate
allegatlon in th s case. Consequently, this was not a separate rssLte before
the Judge, and we modify the order in th s case to strike any reference to

Vl. Exceptions Concerning Whether the Judge Erred in His
Recommended Remedial Order and Notice

A. Positions of the Parties

1. Respondent's Exceptions

The Respondent claims that the ssue of lts fai ure to notifv the Unron that
a  l s t  o fd isc ip l  nary  and adverse  ac tons  ca tegonzed by  un ts la tL rs  race ,
gender, and nat ona orig n d d not exist was not propef ly l i t gated lnthis
regard the Respondent contends thal the Judge lmproperly o.dered the
Respondent to cease and desist from fail ng to so notify lhe Unlon and
ordered the Respondent to notify the Union when requested informaton
does not exist. The Respondent asserts that the Judge also improperly
ordered t to pfovide the Union with the SIS Manuat, investigatory policy
documents and dtscrpinary policy documents already tn the Union,s
possesston and to respond ln a timely mannef to the Union's information
requests The Respondent argues that the order and notice to emplovees
should be modtfied to remove those reouirements

Specfcally, the Respondent contends that it should not be requ red to
dsclose the whole SIS i,4anual snce only one chapter pertatns to the
subject of that request The Respondent atso contends that it shou d not
be required io provide any of nvesligatory policy docurnents or discip inary
polrcy documents fequested by the Union that "alfeady are in the Union's
possession" through BOPDOCS. ExceptLons at 24. Finally, the
Respondent contends that the requtfement regardtng timey response
should be removed because there was no issue before the Judoe
concern ng the time ness of the Respondents responses to the Unro;s
requests for nformation. The Respondent notes that cedaln parts of the
Judge s ofder were not requested as remedies by the Gene.al Counsel

2. Gencral  Corrnspl 's  Onnosi t ion

http: i /us. lX38.mail .r 'ahoo.com/vm/Showletter ' lMsgld-9278 57918835 55725 1899 106...  3112/2008



AT&T Yahoo! Mai l  -  cpl33scc I  (@sbcglobal.net I ) lgc l j  o1-  jz l

57948835 55725 1899 l0 ( , . . .  i /12 /2008

Accordrng to the General Counsel, the Judge 'correctly ordered relief
based on  hrs  concus ion  tha t  J the l  Respondent  v io la ted  S 7116(aX1) , (5 ) .
and (8) of the Statute " Opposition at 14. The Generat Counsel contends
also that the Respondent did not cte any precedenl supporting its claim
that the Judge was limited to remedtes requesled bv the General Counse.

B.  Ana lys is  and Conc lus ions

Because we have reversed the Judge's conclusion that the Respondent
vrolated the Statute by farl ing to notify the lJn on of the non-ex stence of
requested informatton the remedial ordef and notrce wil be modified by
removrn9 any requtrements perta n ng to that violat on

We view the Judge's order concern ng timey response to the Union's
Information requests as simply a restatement of the Respondents
oblrgalion under the Statute See, e.g. Dep't af Heafth and Human
Servlces, Soc/ai Securily Admin, New Yark Region, New Yatu N Y, 52
FLRA 1133 1150 (1997)  Accord  ng ly ,  we deny  the  Respondent 's
exceptlon in this regard.

As to the Respondent's cla m that the order should be mod fred to require
dsc losure  o f  ony  a  Oor t ton  o f  the  SIS Manua l  and to  e l imnate  a
requirement for the disclosu.e oi any necessary iniormaton on
BOPDOCS, the Judge's recommended order is sufficiently specific to put
the Respondent on notice as to what s required and any disputes as to
particuar informaton covered by the order in this regard shoLtld be
resolved in complance proceedings. See Dep'l of the Ah Force, Scott
AFB, l l l  , 51 FLRA 675, 694 (1995), affd Dep't af the Air Force, Scott
AFB, l l l  v. FLRA, 104 F.3d 1396 (D.C C f. 1997) (disputes as to scope of
o.der resolved in compliance proceedings).

We conclude that the Judge's recommended order in this case shou d be
modif ed by removing from lhe order any feference to requirements
perta nrng to the fa lure to notfy the Union as to the non-exlstence of
.equested infofmation We deny the Respondents except ons as to the
.equrrements of the JLtdge's recommended order pertain ng to the
limeliness of the Respondent's resoonse and to the SIS lvlanual and
operat ons memofanda and prograrn statements contatned on BOPDOCS.

V l l .  Order

Pursuant  to  S  2423.43  o f  our  Regu la tons  and S 7118 o f  the  Federa
Service Labof-Management Relat ons Statute. the United States
Department of Justice, Bureau of Prisons, Federal Correctional Inst t lt on
<Forrest City >, Arkansas shal :

1 Cease and des st from

(a) FalIn9 and fefusing to lurnish, as requested by the American
Federation of Government Employees, Loca 0922: (1) the StS manual
and any and al investigatory po icy documents, (2) any and a I disc p inary
documents, and (3) the complete invest gatory fi le on Shannon
Hendrickson

(b) Fail lng to furnish information requested by the Amef can Federat on of
Govefnmenl Employees, LocaL 0922, under the Statute in a tmely
mannef

(c) In any l ike or felated manner, interfering with, restra ning, of coercing
unit employees in the exerclse of the r rights assured by the Statute

2 Take the followrng affirmative action in order to effectuate the polic es of
the Statute

(a) Upon request furnish to lhe American Federation of Governmenl
Employees Local 0922, the exclusive representatlve of certa n of ts
employees (1) the SIS manual and any and atl nvestigatory policy
documents, (2) any and all dlsciplnary documents, and (3) the comptete
Investigatory fi le on Shannon Hendrickson
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(b) Respond in a tmely manner to requests for nfofmaton made by the
American Federatron of Government Employees. Loca 0922 under the
Statute

(c) Post at rts facilt ies n <Forrest City >, Arkansas, where the barga ning
unrt employees represented by the American Federaton of Governmenl
Employees, Local 922. are located, copes of the attached Notce on
foms to be furnshed by the Fedefa Labor Relations Authority Upon
receipt of such forms, they shall be signed by the Warden, and shall be
posted and rnaintained for 60 consecutive days thereafter Reasonabe
steps shall be taken to ensure that such Notices are not altered, defaced,
or covered by any othef material

(d) Pursuant to S 2423.41(e) of the Authority s Reguations, notfy the
Regiona Director Dallas Regiona Office Federa Labor Relalions
Authority, in writ lng, wlthin 30 days from the date of this Order as to what
steps have been taken to comply

Append ix

1 .5  U.S C S 301 prov ides  as  fo l lows

S 301. Depaftmental regulattons

The head of an Executive department or m litary depa(ment may
prescnbe fegulations for the govemment of his department, the conduct of
its employees, the distribution and performance of ts bustness and the
custody use, and preservation of its records papers, and property Th s
sec ton  does  no t  au thorze  wthhod ing  n fo rmat ion  f rom the  pub ic  o r
l im i t rng  ava iab  l t y  o f  records  to  the  pub c .

2. 28 C F. R. Part 16 prov des in relevant part as follows.

S 16 1 General prov s ons

(a) This subpadr contains the rules that the Department of Justice follows
n p.ocessrng requests for records undef the Freedom of lnformation Act
(FOrA) ,  5  U.S C.  552

S 16.26 Considerations n deterrnin ng whether pfoduction or disclosu.e
should be made pLrrsuant to a demand.

(a) In deciding whether to make dlsclosures pursuant to a demand,
Department officials and attomeys should consrder:

(1) Whether such disclosure is appropriate Lrnder the rules of procedure
gove'n ng the case or natle. tr wt ct the derand a.ose, and

(2) Whether disclosure rs app.op.ate under the relevant substantive law
concerning pr v lege.

(b) Among the demands in response to which disclosure w ll not be made
by any Department official are those demands with respect to wh ch any
of the fol owing factors exist:

(5) Disclosure would revea invest gatory .ecords comptled for law
enforcement purposes, and would inlerfere w th enforcement proceedings
or disclose rnvestigatlve techntques and procedures the effectiveness of
which would thereby be impaifed.

1 The separate opinion of Member Pope dissenting in pad, is set forth al
the end of this decision.

2 This request references previous fequests for information which are not
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In tne record

3 The Specia Investigators Superlisory Manual referred to herein as the
SIS l\4anual s a policy document that conlalns guldance on the conduct
of investigations includlng investigatlons into potential discrplinary
aclols Tne phrase ope'attons rremo'a1da. p-ogran state"nenls aad
rnanuals" n ths context refers to othe. management documents
containing policy or guidance on the conduct of investigations Those
documents wil l be referenced herein as "rnvestigatory polcy documents "

4 The phrase "operations memoranda progfam statements, manua s and
documents' in this context fe ates to documents containina ooicv or
gJoance wr th  .espec t  to  the  i roos t to l  o f  o rscrp 'nary  i c l rons '  o r
emp oyees and w ll be referenced herein as 'disc pl nary po lcy
documents . '

5 The phrase "complete investigative fi le on Hendrickson" relates to all
the information that was col ected in the nvestigation into Hendr ckson s
alleged AWOL infracton includ ng reports of interviews with witnesses
that formed the basis for lhe summary nformation n the discip inary i le
Jseo oy  t l ^e  warden r  dec tdrg  Heaorc .sor 's  o rscrprne  l t  w . i  oe
feferenced herein as the 'Hendrckson nvesligatory fi le."

6 The Respondent does not except to the Judge's flndings that the
Information rs normally mainta ned and reasonably available and they w ll
not be addressed further in this decis on.

7 The Respondent contends that the Judge erroneously stated that it did
not dispute that the Unron's request met the requirements of S 71j4(b)\4).
Exceptions at 6 n 3. Even if the Judge's statement s ln error, that fact s
rrfe evant to whethef he correctly found that the rcquirements are met

8 The Respondent also argues, Exceptions at 14 n.8 that the SIS manual
constitutes adv ce, guidance, and counse with n the meaning of S 7114(b)
(4 ) (C)  and as  such.  s  no t  d iscosab le .  We aoree wth  the  Genera l
Cou lse l  l ' ra l .  oecaJseS /114{b l r4 ) {C)wasro l  .a  aeo be fore  t "e  -udge I
is not properly before us See S 2429.5 of the Authority's Regu ations

9 Member Pope dissents as to the majority's conclusion in this sectton
and woud find, for reasons set forth rn her dissentinq oonion. that the
Uror  es lao ls ted  a  oar lcLr la .zed teeo fo .  lne  

- reqJes ted  
l t s l  o f

d scipl nary and adverse actions

10 ln this regard, the Union noted that cod ng the information would a ow
it to make "a more speciflc request lf necessary." GC Exhibrt B at 2 Ju y
30 Request at 2 The Union s statement suggests that it recognized that t
was requesting more information than it might ult imately need

11 The fact that the Union estab|shed a Darticu arized need for most of
the infofmation it requested c early shows lhat the Union was awa.e of the
steps that t was required to take 10 sat sfy a showrng of need undef S
7114(b) \4 ) ,  and tha t  these s teps  dd  no t  mpose an  insurmountab le
burden on  the  Un on .

12 Given the conclusron set forth above. that the Union has not
eslab|shed a particu arized need for the requested lst of disciplinary and
adve|se actrons the malority opinion wil not constder the Respondent's
claim that d sclosure ol that information is proh bited by aw

13 The relevant text of each of these provisrons is set forth n the
Aooend x to this dec s on

Member Pope, dissenting in part:

I agree wth the majoflty's decison n al respects bLlt one On lhat one
pornt, I wou d find that the lJnion Party established particularized need fof
the requested l ist of disc plinary and adverse aclions

A union satisfies its burden to dernonstrate particu arized need 'bv
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artrculating, with specificity, why it needs the requesled Informaton,
inc lud ing  the  uses  io  whch the  unon w i l l  pu t  the  in fo rmaton.  and the
connection between those uses and the unton's representational
responsibilrt ies under the Statute '/RS 14,/ash. D C.. 50 FLRA 661. 669
(1995) (iRS) In response a respondent has the burden to estabtish any
antr-disclosure interests in more than a concllsory way id. at 670

In thrs case, the Unon submitted at least three sepa.ate information
requests.l In all three requests, the Union asked for the l ist of dlscipt na.y
and advefse actrons, in the third request the Union also asked for the SIS
Manua,  the  inves t iga tory  po l i cy  documents  the  d isc ip inary  po lcy
documents and the Hendrckson investigatory fi le.2 While the frst two
requests are relevant to undefstanding the evolution of the dispute, it is
clear that the issue here is whether, as the Judge stated, the union

il", 
,,"0 part culanzed need in ts th rd request.3 Judge's Dec sion at

ln that th rd request, the Union offered three separate reasons for
requesting the discip nary and adverse action fi les Fifst, the Union stated
that the information was needed to determ ne 'whether or not a or evance
s4oL.d be ' ed In tre case of l1e d scrp Inary acl on recently rnposed on
Mr  S.  Hendrckson. "  GC.  Ex .6  a t '1  Second,  the  un ion  s ta ted  tha t  based
on information i i had alfeady supplied to the Respondent lt had "reason
to believe that supervisors, execut ve staff and othef non-bafgain ng unit
membe.s are held to a different, and less severe, standard of conduct
than bargan ing  un t  membefs ' /d  a t  2 .  Th i fd  the  Un ion  s ta ted  tha t  a
bargainng unit employee had 'cornplained that there is d sparate
treatmenl n disciplinary and adverse actions based on race, gender, and
ethn c or gin ' /d. The Union added

The requested nformation w ll enab e the Unton to fLrlf i I i ts
representatronal .esponslbil i t ies to rcpresent emp oyees under the Stalute
and adminster the contract by allowlng the Union to compare the
d isc ip ine  imposed on  barga inng un i l  members  as  compared to  non-
bargarnrng unit members, supervisors/department heads, and executive
staff members and to compare the dtscipline imposed on various races,
ethnrc orig ns, and genders to determine if a grievance under the contfact
or other action is warranted

/d The Union also added that the temooral l imtts on the reouest
(discip|nary and adverse action fi les taken since July 1996) were based
on the t me that the current code of conduct fof emolovees had been in
olace. id at 3.

I beleve that any reasonable applcation of the parlicularized need
standard..,which "requires parties to articlrlate and exchange their
respectrve nterests in dsclosing infofmat on --resu ts n a conclusion
that, in the thLrd request, the Union estab shed such need. /RS, 50 FLRA
at 670 In that request the Un on not only feferenced a particu ar gfievant
by name, but also referenced its need to nvestigate specific compaints
regarding discrimination based on un t status as well as race, gender, and
ethnc ty  I  am unawafe  o f  any  precedent  requ i r ing  the  l jnon  to  s la te
more I note that as the majority acknowledges, "a request need not be
so specific as, for example to request a union to reveal tts strategies or
compromrse the identtty of potent al grievants who wish anonym ty '/RS,
50 FLRA a t  670 n .13

In concudlng that the LJnion did not establish particu arized need, the
majority does a dtsservice to both the factual record and Authoftv
precedent

As for the recofd, the majo.ty states that n its response to the Union's
lhird request the Respondent "ind cated to the Un on that t had failed to
specfy whether and how all lhe informat on sought was needed for a
gaevance concerning Hendrckson or to ndicate whether it was needed
for some other employee.' Majority Opin on at 17 This is incorrect. The
Respondent's fesponse to the lhird request conta ns no such indication.4
In a similar ve n the malority stales that the Respondent's response to the
thrd request was sufficient to apprse the Unon what additional
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nlofmatron was needed and implies that the Unton failed to respond to
repeated requests ffom the Resoondent for additional infofmation
However, the fact is thal the Respondent never provided the l lnlon lhe
slightest indication of what fudher information it needed. Indeed. the
Respondent felecled the third request for exacty the same feasons, n
exactly the same words it had relected the prevtous two requests. Despite
the iact that the Union had offered sign ficanl new and different reasons
for the requested ist of disciplrnary and adverse actions in the third
request 5 the Respondent did nothing more lhan repeat. as f by rote. its
prevrous reasons for denying the first and second requests See GC Ex. 3
at 1-2 (Response io frst request), GC Ex. 5 at 1 2 (Response to second
request)t GC Ex. 8 at 3 (Response to th rd request)

As to Authority precedent, none of the cases relied on by the majorty
nvolve facts remotely ke those in ths case ln both Uriled States
Customs Serv. S Cent. Region, New Arbans Dist., New O ean' La 53
FLRA 789 799 (1997), and United Slales Dept of the Treasury IRS
Wash. ,  D .C.  51  FLRA 1391,  1395-96 (1996) ,  the  respondents  made
specifc requests that the unjons narrow their requests. Here, by contrast.
the Respondent made no such request and other than its "cut and paste"
nsstence that the union had not established a need for the fequested
fles, made no attempt to explarn why in its view. the fequesled
information was not necessary. In the other case relied on by the majority
United States Dep't of Labo\ Wash., D.C,51 FLRA 462, 476 (1995) the
union dd not explain why it needed records for the period of tme
requested. As noted above, the lJnion here explained that "[t]he tme
frame is l imited to the time that the corrent code of conduct for emolovees
has been n place." GC Ex 6 at 3. Simply put, there is no Authority
precedent supporting the majoity s outcome in this case.

8y finding that the Respondent d d not vrolate the Statute in denyLng the
reqlest at issue here, the malority permts the Respondent--and
encourages agencies in other cases-{o stonewall a union's request for
rn fo rmat ion .  Th is  does  no t  " fac i l ta te l  ]and encourage l  ] the  amicab le
sett emenll ] of drsputes . . 'and, thereby, effectuatel ]the purposes and
policies of the Statute."/Rs, 50 FLRA at 670 lt also does not enhance'both parties abi it ies to effectively and t mely discharge their co lective
bargarnlng .esponsibll i t ies under the Statule."/d Instead. the malorlty'mposels] an Insurmountable bufden on a party request ng
information "6/d at 671.

Based on the foregoing lwoud find that the Respondent violated the
Statute by fail ing to prov de the Unron with the requested l ist of disc p inary
and adverse actions 7

1 The request referenced by the JLrdge as the first fequest states that it is
In fact 'the second requesl. 'GC. Exh. 2. Nevedheless. as there a.e no
exceptrons on ths point, I reler to the reqlests in the same way as the
J U O g e

2 As there is agreemeni ihat the Union established parttcularized need for
the SIS Manua , the investigatory policy documents, the d sc plinary pol cy
docLrments, and the Hendrickson invest gatory fi le, I addfess herc only the
.equested l ist of discipl nary and advefse actions

3 As such I do not understand the ma ority's re iance on the first t lvo
requestS

4 Whre the Respondent noted that the Un on had requested nformaton
on beha i  o f  Hend|ckson as  we l  as  another  un t  emplovee.  the
Responoe'lt rrade no ca.n tlat l1e [Jnon 'arled to spec;y wrrcl-
rnlo'natio r woLld be used 'o' wl^ict cla r] The Respondelt ne e y roleo
that the Union had not dentrfied the race gender. or ethn c origin of the
othef employee. GC. Ex 8 at 3

5 The majorty's statement, lvlaloity Opinron note'10, lhat the Unions
statement rn its third request that the requested infomation would permit a
more specrfic request if necessary suggests Union recognition that its
request was overb.oad is both speculative and ireJevant. Not even the
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Respondent offers th s construct on of the request

6 The major ty's response to this mtsses the po nt The Union's success in
establishing particularized need for other nformation establrshes only that
the flajofity rs evalLaling lhe reoLtesls trcorsislentry The record
establishes that the Union provided far more information, with far more
specificity. regarding ts need for the requested ist of discip inary and
adverse act ons than it d d for the other requesled inforrnat on.

T  lwoud re lec t  the  Respondent 's  a rgument  tha t  dsc losure  o f  ths
informalion is prohibited by the Prvacy Act. While the Judge erred In
stating that sanitizalion of the requested iniormation would necessarily
avo id  Pr lvacy  Ac t  corcer .s .  seeAFGE Locat  1858,56  FLRA 1 l '5  ' l l 7 -
1B (2001), the record does not estabrsh that any individuat's identity
woLld be d scefnable lror't t1e sar( zed rlorratror :equested

Dec is ion

Statement of the Case

Thrs case arose under the Fedefal Service Labor-Manaoement Relations
S i a r u r e  C h a p t e ' / ' o f  t r t l e 5 o f  l h e  U r r r e d  S t a l e s  C o d e .  5  U . S  C  S 7 1 0 1
et seq (the Statute) and the Rules and Regu at ons of the Federal Labor
Relatio ns Authority (he re nafter FlRA/Authority), 5 C. F. R S 241 1 et seg

Based upon an unia r labof practice charge fi led by the Charg n9 party
the Ame.ican Federation of Governrnent Emolovees. La.a A922
{l"e'e naher Urror/Charg.rg Partyr. a comp arnl and iot,ce of hearrng was
rssued by the Reglonal Directof of the Dallas Regional Office. The
conrpla nt alleges that the U S Department of Justice Federal Bureau of
Prisons, Federal Correctional Institutton, Forest C tv. Arkansas
rResoonoent r  vo la ted  sec ton  71 '6 {ar (1 r  \5J  a rd  (8 )  o ' l ' ]e  S ta lu le  by'a |ng  to  o rovrde  d  sa1[zed l t s l rg  o l  dsL ip  ra . /  a ro  aoverse  ac lons
taken s ince  June 1996,  the  SIS manua l  and a  san i t i zed  l i s tno  o f
d  sc  p l  raJ  and adve.se  aq  01s  la (e .  s  ]ce  JLne 1996 the  SIS ranua
and any and all operations memoranda, program statements, and
manuals that ind cate how an Investigation sholtld be conducted and how
referral to the Office of Internal Affaifs is handled anv and a I ooerat/ons
memoranda, progfam statements, manuals, and documents that ndlcate
who proposes discipline, how the decision io impose discipllne is made,
who determines what the proposal for d scip ine is and who can fesolve
such mat te rs  wthout  impos ing  d iscp ine  the  compete  Inves t iga t ive  f le
on Shannon Hendrickson.

A hear n9 was held in Memphis, Tennessee, at whtch time all part es were
afforded a full opportunity to be represented, to be heard, to examine and
cross-examine witnesses, to introduce evidence and to argue oraly All
parties f led timely post-hearlng briefs which have been fully considered

Based upon the enttre record, including rny observation of the wtnesses
and the r demeanor, I make the fol owing find ngs of fact conclusions and
recommendatrons.

F ind ings  o f  Fac t

At all tmes material heren, the Respondent was an agency under 5
U S.C.  S  7103(aX3) .  A t  a l l  t imes mater ia l  here in .  the  Un ion  was a  tabor
organrza t ron  under  5  U.SC.  S  7103(aX4)  and rs  the  exc lus ive
representat ve of a unit of employees appropriate for col ective barga ning
at Respondent 1

Sometme around May 21 ,  19982 Of f l cer  Shannon Hendr ickson a
bargalning unrt employee. reqlested annual eave from a l ieutenant The
lieutenant referred Hendfickson to Hendrickson's sh ft l ieltenant to see if
she could get the day off The following day Hendr ckson talked to another
reutenant, who that evening called a l leutenant on the teephone, who
was gorng to be the shtft l ieutenant on the day that Hendrickson wanted to
take annual leave. That l ieutenant told Hendrickson that there was no
probem, but Hendlckson would have to talk to the actina caotain
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Hendr ckson contacted Lieutenant Jones, the act ng capta n who granted
her leave fequest. However, due to an apparent mtscommunication
Hendrickson should not have been granted leave. Around Juy l
Herdncksol was placed under a1 invest.gaton ard sJoseqJenly
rcceived a one-day susoension

As a resuit of that suspenston, the Unon made a wrtten reQuest fof
information dated Ju y L The Union claimed that it needed the informat on
within five working days to ensure that it would have ample tirne to review
the information prior to the time imt to fle a grievance would expire
Respondent replied in its response dated Juty 15, denying the Unon's
rcquest. Respondent contended that the Union failed io Drovide enouqh
r1'o malio r lo creare a pa4rculanzeo need becaJse il farled lo p'ov de tie
following with specificty (1) why the Union needed the information; (2)
how lle Unron woLld LSe lne In'ormal.o1 ald (3) how the use of the
inforrnation related to the !nion's representational responsibiltttes Llnder
the Statute.

Thefeafter, on J!ly 17, the lJnion amended ts data request asking for the
same informaton ln its amended requested the Un on sald tt needed the
nformaton to determine f Respondent was consistent in dscpllnarv
actions taken against bargaining unit employees compared with the
drscpl nary actlons taken against supervso.s and that the information
would be used to survey the comparisons between exempt and
nonexempt employees Additionally the Union ndcated that the
information would also be used to compare the action taken on cases
smilar in nature Respondent replted to the second request on Juy 22.
agarn denylng the Un on s request for the same reason it denied the J!lV
9, request

Sometime around Ju y 30, the Union nrade a third amended data request
This trme the Unron requested for four items (1)a l isl ing of disciplinary
and adverse actions taken s nce June 1996 Ihe Union explained that all
personal identifers such as names and social securitv numbers shou d be
sanitized and the l isting should be coded to reilect whether the emp oyee
rs a bargaining unit member. a nonbargaining unit member, a
supervrsoddepartment head, or an execltve staff member and should
also be coded to ndicated race, ethnrc origin. and gender The Union also
asked tha t  the  l i s t ing  be  numbered sequenta l ty  (2 )  theSlSmanua l  and
any and all operattons memoranda, progfam statements and rnanuals
that indrcated how an investigaton wou d be conducted and how referra
to the Office of Internal Affai6 is handedt (3) any and alt ope.ations
memoranda program statements manuals and documents that ind cate
who proposes disclpline how the decision to impose discipline is made.
who determ nes what the proposa for disclp ine ts and who can resolve
such matters without imposing d sc p ne and (4) the cornp ete
investigat ve fle on Hendrckson Around July 30 the Union made a
wr tten request to prolong the grievance dead rne for Hendrickson

The Unon exp la ined tha t  i t  needed the  ls t  o f  d iscp l inarv  and adverse
actiors In o'der lo dete.mrne whether or 1ol a grievance shoLllo be 1'ed .r
lhe case of the dsciplinary action imposed on Hendrckson. The Union
also expla ned that lt needed the information to determine if Respondent
had imposed d ispara te  dsc ip l  ne .  based on  race  sex  or  e thnc  or ign ,
and/or based on bargainrng unt membe.ship as opposed to employees
who are not in the bargaining unit. in partcular employees who hold
supervrsory or higher positions The Union asserled that the program
statement on standards of conduct and resoonsibi itv indicates that
e-nployees are he d to the san e slaldard ol corducl. bJt thal sllpervisors
are held to a higher standard of conduct due to their increased level of
fesponsiblity and the need 1o set an example to other ernployees The
Union explaned that l lsting the specll lc infract on and coding the
documents rn the way requested would a low the Union to make the
necessary compar sons.

The Unon exp la ined tha t  l t  needed the  SIS manua l  and o ther
memoranda, program statements and manuals in order to determ ne
whether or not a grievance should be fi led in the case of the dtscipl narv
action 'rrposed on Herdncksor fJdher tte Un on rratlta red tnat tt
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needed the information to determ ne whether the investiqatton of
Hend'.ckso|^ was co.ducted p'operly ald rl acco.da.ce wrth 6u'eau of
Pf son po icies and procedures, what evidence is required to be gathered
and whether all ev dence was gathered rn the case The Union also stated
that it needed the SIS manual and other memoranda, program statements
and manuas to detefmine whelher Hendrickson was treated differenfly
than other emp oyees and to detefmine i there was excu patory ev dence
that was overlooked Similarly, the Unon sald that rt needed the
information n memoranda program statements and manuals to
determrne whether or not a grievance shou d be f led in the case of the
discip Inary action imposed on Hendrickson. The Union also said thal it
needed the informat on io determine who can formal v resolve oroblems
between employees wthn the work place in order to determ ne if the
supervrsors had the authority to resolve the matter without mposing
drscrpline because an invest gation was conducted and discipline
rmposed atter the employee invoved was told by three supervisors that
the matter was closed.

The ljnon stated that it needed the investigatve fi le of Hendrckson n
order to determine whether or not a grievance shoold be fied In the case
of the discipllnary acton mposed on Hendrickson Furthermore, the
Unon explaned that it needed the informat on to determine ifthere was
excupatory evidence in lhe fle that was not made available to
Hendfickson and the Unton and to determine if a I the evidence was
gathered. In addition, the Union stated that it needed to be aporized of atl
the information available to the Warden, who made the decision on the
discip inary proposal, to deterrnine if the affected emptoyee and the unlon
had the opportunity 1o present a complete defense befofe the decision
was made, and whether there were factors consldered in the decision of
wh ch the emp oyee and the Union were not aware.

Around August 7, Respondent made its f inal reply to the data requests,
once again denying the Union's reqLrests Respondent repeated the
response t gave to the Union's two prevrous requests, that the Union had
failed to state a particu arized need for d sctplinary and adverse acttons
Wlth regard to the SIS manual and memoranda program statements and
manua s requested in items 2 and 3 Respondent stated that the requests
were deared oecause lhe reqLesls were ,o. a1 Inlerpretatron o, polcy aao
procedures and were not requests ior data under the Statute. As to the
nvest gative fi le of Hendrckson, Respondenl denied the request, stating

that the Union had access to a I the information which was used and
consdered in suspending Hendrckson and that the request fof
determining if all the evidence was gathered was an interp.etation of
oolcy a10 procedu es and was not a -eqJest Jloer the SlatJte

Ana lys is  and Conc lus ions

Section 7114(bX4) of the Statute provrdes that an agency has the duty to
furnlsh to the excuslve representative invoved, or its author1zed
fep.esenlatrve lpon requesl and to the extent not prohibted bV aw,
da la :  (1 )wh ich  is  normal ly  ma in ta ined by  the  agency  in  the  regu la r  course
of bLrsiness. (2) which is reasonab y avaiable and necessary for full and
proper discussion, understanding and negottation of subjects withtn the
scope of collective bargaining, and (3) whch does not constitute
guidance. advice, counsel or tfa ning provided for management offcials
or supervisors, relating to collect ve barga ning. Counsel for the General
Counsel maintains that the Unon's data reouest meets al ofthe above
requrrements and the data in tts entlrelv shou d have been orovided to the
U^r01. Respoioent does nol contest tnat l l .e 'equi enents are ret a^o
the record evidence set out below supports ihe General Counsel's
conclusion that the requ rements are met.

Respondent argues that if the Unon had any question fegarding the
propflety of the investigation it could have fi led a g evance or gone to
arbrtration That ts precisely why the Union made tts requests for
informatron. to determine whether or nol a grievance should be fi led
Respondent's argument apparently woud require the Unon to fi le a
grievance or ask for abitrat on before any requests for information under
seclion 7114(b)(4) of the Statute are granted Counsel for the General
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Counsel asserts that such an Interpretation of section 7114(b)(4) is not
ony contrary to the Statute blt to existng Aulhority precedent as wel I
agree

A. Whether the lnformation was Normally Maintained by Respondent
in the Regular Course of Business

The Authofty has found that requested information is "normallv
na ntained by an agency wrll |. l le mearrng of sect or 71 14(b)(4) of t l-e
Statlte, if the agency possesses and ma ntatns the info.mation.
Depanmenl of Health and Human Services Soaa/ SecL/rty
Administuat'an Batttmorc Marytand 37 FLRA 1277 (1990) Aodrtro|^a.y
lle AJt\ofl ly l 'ad deternrled thal evel where specifc r,o-malon soLgl-l
does not exrst an agency s not re ieved of its ob igation to reply a union s
request  undersec t ion  7114(bX4)  o f theSta tu te  even i f  l t s  response is  tha t
the informatlon sought does not exist. U.S. Naval Supply Cenler, San
Diego, California 26 FLRA 324 (1987) Veterans Administratian
Washinglon DC and Velerans Administralion, Regional Affice, Buffalo,
New York 28 FLRA 260 (1987): Depanment of Health and Human
Seryices, Socla/ Secunly Adminislration, New York Regior, 52 FLRA
1 1 3 3 ,  1 1 4 9 - 5 0  ( 1 9 9 7 ) .

Whelher Respondent normally maintained a santtized l isting of discip inary
and adverse actions taken s nce June 1996 as teouested bv the Union in
rl5 JJly 30 reQLesl for Info.nar,oT wdS ars'^,ered by Warden George
Snyder who was the Warden at Respondent's faci ity at the tlme the data
request heren was made Warden Snyder testif ied thal at the tme the
data request was made, Respondent did not have a l isting of discipllnary
fi les, but that t had only the discplinary f les themse ves. Warden Snyder
a so said that Respondent did not inform the Un on that t d d not have a
lsting of discipl nary fl les already prepared or that it only had the fites
themselves. n thrs case, Respondent simply denied the request, relyng
on the  Un ion 's  be |eved fa  lu re  to  s ta te  a 'pad icu la rzed need '  fo r  the
information. As already noted. where information does not exist, it ts not
sufficient for an agency to respond to the request without stating that the
information sought does not extst. Soc/a/ Security Adminslralion,
Ballimore, Maryland and Sacial Securitv Admnislration Area ll. Boston
Region, Boslon, Massachusetts, 39 FLRA 650 (1991 ).

Assumlng that Respondeft had no duty to tufn over the redacted
d sciplinary fi les from June 1996 to June 1998, an obligat on sti rema ned
to reply to the request and tnform the Union that it did not mainta n such a
rsting. Furthermore where as here, an agency maintains the inforrnation
rn some form, t is clear that it must reply to the request for data by at least
tell lng the union that it maintains the requested tnfo.mation in a dlfferent
form Moreover, 'creation" of new documents is w thin the statuto.v dutv to'u.'rsl^ rforrat on w''t.cn al agency nof-nal y ratrtatns as loag as 

't1e

information rs maintained in some form and need not be souqht from
oLtsrde soJ ces Thus an agelcy has a dury 10 ext-act nfor.;tto. o'
provrde the whole record from the extsting records physically ma ntained
by it US. Depaftmenl of lhe Alr Force, Ar Force Lagistics Command
Sacramenta Air Lagistics Center, Mcctellan Air Force Base, Catifonia,37
FLRA 987 (1990)

Accordingly, it is found that the lnfo.matlon requested, a sanitized isting of
drscplinary and adverse actions taken stnce June 1996 was norma v
marnla ned by Respondent n tf 'e €gu ar coJrse of busrness

Warden Snyder's testimony also confirms that the SIS manua and any
and all operations memofanda, program statements, and manuals that
indicate how an investigation should be conducted and how referral to the
Office of lnternal Affairs is handled was normallv ma ntained bv
Resoonden l  r1  t l .e 'egJ la r  course  o 'bLs ' tess  In  t r i  regaro  Waroe i
Snyder testlfed that the SIS manua is normaly kept by the SIS Officer
and by the Warden In addition he slated that other operations
memoranda program statements and manua s which wefe not classified.
were on BOPdocs (BOPDOCS)

Accordingly it ls found thal the SIS manuat and anv and a I operatrons
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memofanda program statements, and manuals that indicate how an
Investigation should be conducted and how referfal to the Office of lnternal
Affairs s handled fequested by the Union on July 30, was nofmally
maintained by Respondent n the regu ar course of business

The Union also asked for any and al operattons memoranda program
statements, manuas, and documents that indcate who oroooses
drsa pline how the decsion to impose d scip ine is made, who determ nes
what the proposal for dscipline is and who can Tesolve such matters
wrthout imposing discipline. Again, warden Snyder testif ied that any other
operalrons memoranda, program statements and manuals whlch were not
classifled, were on BOPDOCS. Thus, it is concuded that any and al
operatrons memoranda, program slaternents. manuals, and documents
that rndcate who proposes dlscipl ne how the decision to trnpose
d scipl ne s made, who determines what the proposal for discip ine is and
who can resolve such matters w thout imposing d scipl ne as requested by
the  Un ion  on  Ju ly  30 ,  was  normaly  manta ined by  Respondent  n  the
regular co!rse of business

With respect to Unron's request for the comp ete nvest gative fi le on
Hendrckson. Warden Snyder admrtted that Respondent possesses and
ma ntains the nvesttgative fi le of Hendrickson

Consequenty, it is found that the complete investigative fi le on
Hendrickson was normally maintained by Respondent in the regular
course of business

B. Whelher the Information was Reasonably Avaitable. 3

Ava lab l i t y  under  sec t ion  1114(b) (4 )  has  been de f ined as  tha t  whch is
accessble or attatnable Depadment of Health and Human SeNices,
Social Secutity Adminslratton, 36 FLRA 943 (1990) U S Depaftment af
Juslrce Washington, DC and U.S. lmmigraLan and Naturatization Sevice,
Nofthern Region, Twin Citles, Minnesota.46 FLRA 1526 (1993).

Warden Snyder agreed that a sanit zed l ist ng of disclplinary and adverse
act ons taken since June '1996 or the d sclplinary fi es were access ble and
attarnable by Respondent. Accordingly t is found that the data requested
was reasonably ava lab e.

Warden Snyder's testimony also reveais that the SIS manua is accessible
and attainable by Respondent Watden Snyder testifed that any other
operalrons memoranda, progaam statemenls and manuals whtch are not
classified, were on BOPDOCS, and were available to the Union.

Thus, t is fo!nd that the SIS rnanual and any and all operations
memoranda, progfam statements, and manuals that indlcate how an
rnvestrgation should be conducted and how referral to the Office of Internal
Affairs s handled was reasonablv available

As previously noted, the testimony reveals that any other operations
memoranda, progfam statements and manuals which were not c assified.
were on BOPDOCS. and were availabe to the Unlon Therefore it is
found that any and all operations memoranda, program statements.
manuals, and documents that indcate who proposes discipline how the
decrsion to in'tpose discipl ne is made who determines what the proposal
fo. dscplrne is, and who can resolve such matters without imoosnq
drscrp ne as reoLresreo by the LJn o1 on JJ y 30 was reasolab y avarlablj

The evidence reveals that the comp ete nvestgalive fie on Hendrickson
was access ble and attainable by Respondent (Ir at 107-03)

Accofdingly t is found that the complete nvestigative fi le on Hendrickson
was reasonably available

C. Whether the Information Constituted cuidance, Advice Counsel or
Training Provided for Management Officiats or Supervisors, Relating
to Collective Bargaining

l )age 22 ol '34
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Section 7114(b)(4)(C) exernpts from drsclosure to lhe exc usive
repfesentative nfofmation which consti lutes guidance, adv ce, counse, or
tranng for management offrcias relal ng ipecifica ly to the collectrve
bargaining process, such as (1) courses of action agency management
should take in negotiations wlth the un on; (2) how a provisron of the
collective bargainrng agreement should be nte|preted and apptied (3)
how a grievance or unfair labor practice charge should be handled and (4)
other labor-management inleractions wh ch have an impact on the un on's
status as the exc usive representatrve National Labq Relations Baard, 38
FLRA 506 (1990) affd sub nom. NLRB v FLRA,952 F 2d 523 (D C Cir.
1992). Ihe evidenc€ in this case indrcates that a sanitzed lstlng of
disciplinary and adverce actions taken since June ']996 as reauested bv
the Unon does not constitute guidance, advce, counsei or training
provided for management officials of superv sors, relating to collective
barga ring

Accordingly, it is found that a sanltized Irsting of disciplinary and adverse
actions taken since June 1996 does not constitute guidance, advce,
counsel or laaning provtded for management officials or superv sors,
re ating to co lecttve bargaining

Warden Snyder testif ied that the informatron requested by the Union in the
SIS manual and any and a operations memoranda program statements.
and manuals that indicate how an invest gation should be conducted and
how referral to the office of Internal Affairs is handled does not constitute
guidance, advice, counsel or training prov ded for management ofi c als or
supervisors. fe ating to collective bargalning

Accordingly, t is found that the SIS manua and anv and all operalons
memoranda. program statements, and manuals that ndicate how an
nvest galion should be conducted and how feferral to the Office of Internal

Afia rs is handled does not const tute guidance, advice, counsel or training
pfovded for management officials or supervlsors, relattng to co leclive
bargain ng

The instant record amp y demonstrates that and t is found that the Union's
request for any and all operations merltoranda, program statements
manua s, and documents that indicate who proposes discip ine, how the
decision to irnpose discipllne is made, who determines what the proposal
for discpline is, and who can resolve such matterc without imposing
discipline as requested by the Union does not include informatlon that
constrtutes guidance, advice, counse or training provided for management
offlcia ls or supe rvisors, re at n9 to collective barga in ing (Tr at.106-07)

Based on the recofd as a whoe it s concluded and found that the
comp ete nvestigat ve fi le on Hendfickson does not nvolve any
tnfofmation which constitutes guidance advice counsel or training
provded for management offcals or supervisors reatng to co leclive
oarga In rng .

D. Whether the Union Articulated a "particularized Need', for the
Information in its July 30 Data Request

1 The sanitized lisling of disciplinary and adverse aclions taken stnce
June 1996

Inlenal Revenue Ser,lice, Washington, DC and lnlernal Revenue Sevice,
Kansas City Sevice Cente\ Kansas Cily, Missouri, 50 FLRA 661 (1995)
(/RS Kansas Clty) formu ated the critera for determning whether
information is necessary and how requested information wi I be disclosed
under sectron 7114(b)\4) of the Statute. ln /RS Kansas C/ty the Authorty
specified that a unon must establish a particularized need requested
information by articutating, with specificity why it needs the informaton
including the uses to whch it wll put the information and the connection
between those uses and its .epresentational responsbilt ies under the
Statute The requ rement that a union establish such need can not be
satrsfled merely by showing that requested information is or would be
relevant or useful to a union. Instead, t must be established that the
informaton is required for the union to adequatelv represent unt
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employees. An agency denyrng a request for nlormatton under the Statute
has a comparable responsibil i ty as i l must assert and establish any
countervail ng antr-d scosure ntefests lts responslbil i ty can not be
satisfled through broad or general c aims

The Union herein explained that rt needed the lnformatton to determ ne
whether or not a grievance should be fied over the disctplinary acton
imposed on Hendrickson. In addition, the union stated that the informat on
was needed to determine if Respondent had imposed disparate d scipline
based on race, sex, or ethnic origin, and/or based on barga ning unit
membership as opposed to employees who are not n the bargaining unit
n  par t i cu la r  employees  who hod superv  sory  o r  h igher  pos tons  The
Union claimed that the program statement on standards of conduct and
responsibil i ty lndicated that employees arc held to the same standard of
conduct bLrt that supervisors are held to a higher standa.d of conduct due
1o the r increased level of responsibi ity and the need to set an example to
other employees. The Unon menttoned that l isting the speciflc nfraction
and codrng the documents as it requested would allow it to make the
necessary comparisons In my opinion, the [Jnions request described
specifica ly why t needed the requested information including the uses to
which it would put the information and establshed a connectron between
those uses and ts representational respons bilttes under the Statute

It is well settled that disclosure ol dsclplinary actons of employees
sanrtrzed to remove names and personal identif ie|s does nol violate the
Privacy Act U.S Equal Emplayment appoftunity Commksbn,
Washington, DC, 20 FLRA 357 (1985) (EFOC) The Union herein,
requested that the l isting of disciplinary fi les from June 1996 to June 1998
excluding al personal dentif iers such as names and socia secudtv
numbers .  Whie  the  tes tmony e lc i ted  by  Respondent  f rom Unon
President Brian Lowry confirms that due to the small sze of ihe facil i ty
sanitized informatron might alow the lJnion to ident fy individLrals from the
remarn ng unsanitized information prov ded and through rumor
Respondent did not tell the Union that this was a counterva l ing ant-
disclosure nterest at ihe time the request was made however.

Respondent maintains that AItrcz v NLRB. 676 F 2d 423 (1oth Cir 1982)
supports its argument that even with the spec led redact on disclosLtre as
fequested by the Union would guafantee d sc osure of the tdent tres oi aI
employees d sc plined in the two year history of FCI <Forrest City > a ong
wrth persona, private inforrnation regard ng such disclplinary actions,
whrch is barred by the Privacy Act of 1974 The informat on request in the
Alirez case was made under the Freedo.n of Informat on Aci whtch is a
releaslng slatute, in favor of disclosure Deparlment of the Air Force v.
Rose, 425 U S 352, 360-61 (1976) Fudhe.more Respondent offered no
evidence othe. than Lowerys testimony to support any argument that the
Pr vacy Act would bar disc osure here

Sect ion  7114(bX4)  requ i res  an  agency  to  iu rnsh  to  the  exc tusve
aepresentative nvolved, or its authonzed representative, upon aequest
and. to the extenl not prohibited by law, data. In thrs matter the Un on s
requesl was made under section 7114(bX4) of the Statute, and was not a
FOIA request lhetelote, Alirez is inapplcable Furtherrnore, t has long
been establshed that the FOIA does not prohiblt release of any data lt
merely permits agencies to withhold f.om release data fall ng wtth n rts
exceptions U.S Cusloms SeNice, Region lV, Miami, Ftorida, 48 FLRA
1239, 1242 (1993) Assuming Alirez is applicable Respondeni's
assumptron that 'rumors" that give the Union a means of guesslng who
the rndivrdua employees were is no more than conjecture, particu arly
since Respondent did not proffer evidence such as the number of
discipinary fl les at issue. Accordingly, it is concluded that Respondents
argument lacks ment

It has been held that disc osure of sanitized discioi narv information would
'ot vlolale tle Privacy Act tntetnat Revenue Ser,/ce Austin D$tttcl
Office, Austin, rexas, 51 FLRA 1166, 1169 (1996) (/RS Austin). The
Authorty in /RS , usln, found that even assuming employee prvacy
rnte.ests might be at stake even with regard to san t zed documents, when
ba anced against the public interest in disc osure, such dtsclosure wou d
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not constrtute a clearly unwarranted invasion of personal pr vacy withtn the
meaning of FOIA Exempton 6 Also the Authority has found that
orsclosJ e of d sc oli1ary acl'oas aao pe-lor.narce app.arsals o,
employees sanitrzed to remove names and personal identifers does not
vio ate the Privacy Act. EEOC, 20 FLRA at 357 lr U S. Depaftnent af
Juslice, lnmtgratian and Naturalization Sevice, Botder patrol, El paso,
fexas ,  37  FLRA 1310 (1990)  the  Author i ty  hed tha t  when a  Unon
requests data in a santtized format it is unnecessarv to reach privacv Act
issLes That rs tne sttuaton In thrs case Mo.eover. the Union .equest t1
this cases dd not require the release of employee narnes or identif iers
the'etore apoea.s to rule out pflvacy rssues a1d conce.ls U S
Depanmenl of Defense, Maxwell Air Force Base, Maxwell Air Force Base,
Georg ia ,36  FLRA 110 (1990)  Seea lso ,  /RS/us l / r ,51  FLRAat l '166

An agency asserting that the Privacy Act bars d sc osure must estab ish
(1)that the requested information is conta ned in a "system of records.'
within the mean ng of the Privacy Act, (2) that disclosure wou d impticate
employee prvacy Interests, and (3) the nature and sign ficance of those
prlvacy interests. U.S Depanment of Trcnspoftation, Federal Avialian
Administratian, New York TRACON. Westbury, New York SA FLRA 338.
345 (1995)(FAA). There is no record evidence of the nature and
signifcance of any employee s privacy inte.ests here

Respondent also re es on U.S. Depaftment of Labar, Washington, DC,51
FLRA 462 (1995) (DOL), to back ls argumenl that the requested coded
listng ofthe disciplinary and adverse action f les wefe not relevant and
necessary to the unons represenlal onal dutes. In DOL, the union
feqL]esled ursanll2ed copies of a I disciplinary suspension records of un t
and non-unt employees covering a 5-year perod in order to prepare for
a .b r t ra ton  hearngs  Athough the  Author ty  found tha t  the  Genera l
Counsel had correctly asserted that the publlc interest would be served by
release of dlscpllnary suspension records, which would shed liqht on
Govefrnenl ope attols and tl-efefo.e woLld se.ve a puoi c r;te'est
cogn zable under Exemption 6 of the FOIA, the Authority found that thefe
was no assertron or other basis on whch to conclude that thts oublc
nteresf would be better served by the disclosure of d sciplnary records in
an unsanitized fofm that reveals the identitv of emolovees who were the
sub lec l  o '  d rscrprne  Here .  the  Unon dd  no t  reques t  L rnsant l rzeo
dlscplinary fi les Rather, it requested a l isting of the disciptinary and
adverse act ons taken for a 2-year per od wtth all personal ident f iers such
as names and socal security numbers redacted. (G.C Exh 6) Thus the
Union stated with specificity why i l needed the requested Informaton
including the uses to which it would put the information and the connection
between those uses and its representational responsbilt ies under the
Statute lt thus appears that the Unon's nformation request met the
partrcularzed need requirement as set out in /RS Karsas Clty and
Respondent has failed to estab ish a taw which prohibits the disclosure of
the information

2 lhe S/S manual and any and all operations memoranda, prcgram
slalements, and manuals that indicale haw an investigation should be
conducted and how referral to the OIA is handled

The Autho(ty set forth guidelines rn /RS Karsas C/ty, for determining
whether nformation is necessary and how fequested information wil be
d sclosed under secton 7114(bX4) of the Statute The Authoritv held that
a unon requestrng infofmaton under that section must estabish a
particularized need for the information by art culat ng with spec i icity, why
it needs the requested informat on, ncluding the uses to which it wi I put
the informaton and the connection between those uses and its
representatronal responsibil i t ies under the Statute The requirement that a
union establish such need wil l not be satisfied merelv bv showino that
requesled rrornatto t s of wou d be re evanl or Lse'Jl to a'un on lritead
a union must estab ish that requested tnformation is requ red in order for
the union to adequately represent its employees An agency denylng a
request for information under the Statule must assert and establish anv
countervailrng antt-disclosure interests. Like a unon. an agency may nol
satrsfy its burden by makng conclusory assertions lt is my view as set
out below that the Unton's request for informatron here met the

http:/ /us.183 8.mail .y, ahoo.com/ym/Showletter?Msgld:9278 57948835 55725 1899 106...  3112/200u



AT&T Yahoo! Mail - cpl3 3 sec 1(4)sbcglobal.nct

partrculaflzed need requirernent as set forlh in /RS Kansas C/ty and that
the Respondent did not establish a law wh ch prohibits the disclosure of
the requested informat on.

In this case the Unon explained that it needed the Inlormatron to
determrne whether or not a grievance shoud be fi led in the case of the
disciplinary action imposed on Hendrckson Atso the Union decared that
t needed the nformation to determine whether the investiaaton was
colducleo p'operly ald In accoroance w lt BLreau o, p. son p-ol c,es aro
proaedures what evidence ts required to be gathered, and whether a
evrdence was ga thered in  the  case (G.C.  Exh.6) .  Inaddt ion  t  was  the
Union's position that the SIS manual and any and a I operations
memoranda, program statements, and manuals that ndcate how an
investigation shou d be conducted and how referral to the office of Internal
Affairs is handled, were needed to detefm ne whether Hendflckson was
treated differently than othet employees and to determine if there was
exculpatory evidence that was overlooked. (Tr at 58-60; G C Exh. 6).

In its request for the SIS manual the Union asked for a copy but dtd not
name a specfrc chapter or section because the SIS manual is a lm ted
use document which the Union does no1 have access to (Tr at 58. B0
G C. Exh 6) The purpose of the request for the SIS manual is clear from
the word ng of the request which asked for any other documentation that
ndicates how an investigation should be conducted and how refefral 10

the Office of lnternal Affai€ is handled Thus. the Union exp ained that it
needed the informatron to detefmine whether the tnvesttoation was
condLcteo p'oper y and In accordarce wrth BureaL of p. son iol c es aro
procedures what evdence is required to be gathered, and whether al
evrdence was gathefed in Hendfckson's case. (GC Exh 6) Athough
Respondent contends that lhis would require an nteroretat on on its oart
ts wtnesses Warden Snyder and Correctional Serv ces Adminstfator
David Dodril conflrm that Respondent undefstood what was request ng as
demonstrated by their references to the one chapter In the SIS manual
dealing with staff misconduct and employee investigat ons.4 (Tr at 96
145, 156) In weighing the degree oi specificity required of a unton n data
requests one must alow for the rea ty that n many cases a unon
certa rly w. l be unaware of the contelts of docJnerls i l  ;s requestrio /RS
Kansas Cny.50 FLRA al 670 n 13 App.yi 'rg a parlrcula.,zed need te;t to a
s tuatron where the exclusive representat ve has not seen and asking tt to
descr be documents it has not seen makes tts task imoossib e. See a/so
Amerrcan Fede?I'aq of Gavenment Emplayees Locat 2343 v FLRA 14a
F.3d 85  (DC Cl r  1998)  (AFGE Loca l  2343)  In  th is  case,  the  Un ion
described why the informat on was needed, what purpose the tnformat on
would serve and even though the Union d d not give a speqflc chapter n
the SIS manual, not having seen the document, it could hard y have been
expected to do so. Thus, the lJnion had no wav of knowina what sections
of  t re  S IS ranJa l  rvo lveo en"p loyee nves t rgar rons  (Tr  a t  7 / - tB  i56
160-61 ) .

/RS Karsas C/ly, 50 FLRA at 671, makes it clear that the Authofitv
expects the pa.tres lo cons.oer. in delerr1tltng w'teller and,or holr
disc osure s required alternative forms or means of d sclosure that maV
satsfy both a unon's nformation needs and an agencys intefests in
information. Furthe.more, in the instant data request, the Unton asked that
Respondent contact Lowry if further clarif ication of the request was
required or f Respondent wanted to meet to discuss the request or a
format or means of furnishing the nfofmat on to the Union. orthe issues
gvng r i se  to  the  reques t .  (G.C Exh.  6 )  There  is  no  ev idence tha t
Respondent contacted the Union or consldered giving i l the fequested
iniormation in an alternale form (Tr. at 76) The standard in data request
cases appeafs to be to fac ltate and encoufaee the amicab e se lements
of dispJtes al.o thereby e{ectJate the pl; oses ard poIc,es of lre
Statute. In my view, a failure of an agency to comm!njcate its rea
concerns with an information request const tutes a failure to properly
respond to the request (Tr at 32-33)

Respondent further asserts that the disclosure of the SIS manua is
prevented by aw, speciflcally the Law Enforcement Prvilege (otheMise
known as the investigatory prvilege) 'to prevent disclosure of aw

Plg c )o ol  34
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enforcement lechn ques and procedures, to preserve the confidentialty of
sou'ces. lo orotect wtlness and law enforcenenl oerso4net to safegJaro
the privacy of indivlduals involved n an investigation, and otherwrse to
prevent nterfefence with an investigatons)'NLRA v. Robbjns Ttre &
Rubber Ca . 437 U S. 214, 223, 237 -43, ( 1978) (Robb/r,s Tire & Rubber)
Ths argument is rejected since the Authority has not previously
recogn zed the Law Enforcement Pr v lege and no case Respondent cites
is on point with the case at issue here. In Robbns Tire & Rubber. aflet lhe
NLRB fled an unfair labor practice compaint against the respondent
employer, the respondent requested. pursuant to FOIA that the NLRB
make available prior to the hearing copes of all potentia wttnesses'
s ta tements  co l lec ted  du fng  the  NLRBs rnves t iga t ion  The NLRB dened
the request on the ground that the statements were exempt from
drsclosure under, inter alia, Exemption 7(A) of FOIA, which provides that
disclosu.e s not fequired of investigatory records compiled for law
enforcement purposes, but only to the extent thal the producton of such
fecords would interfere wth enforcement proceedings. Sectlon 7114(bX4)
requires an agency to furnish to the exclusive fepresentative involved, or
its authorzed representatve, upon request and, to the exlent not
prohibled by /aw, data. FOIA is not a prohibtve statute and therefo.e
does not apply This case involves the Unon requesting documentation
from Respondent under section 7114(b)14) of the Statute, not a FOA
request, therefore, Robbins Tire & R./bber is inapptrcabte Additonaty
Exemption 7(A) of FOIA appl es to invest gatory records compiled for taw
enforcement purposes. The SIS manual ls not an investigatory record
comp led for law enforcement purposes lt is a policy manua which glves
gu dance, npart to staff or emp oyee investgations This case is not on
po nt with Robbl/ls Tire & Rubber. Here, we have no FOIA request, but
ra lhe f  a  da ta  reques t  under  sec t ion  7114(b) (4 )  and here  there  s  no
actual, contemplated enforcement pfoceeding that woud be nterfered
with Additionally, the Supreme Court held that the records at issue
witness statemenls, wouid only be exempt ffom FOIA disclosure unt I the
completion of the NLRB's hearing

Agarn an agency asserting that the Privacy Act bars disclosure is required
to demonstrate (1) that the requested iniormation is contained in a
"system of records," within the meanrng of the privacy Act; (2) that
drsclosure would implicate employee privacy interests, and (3) the nature
and significance of those privacy interests. FAA, 50 FLRA at 345
Respondent has failed to put nto evidence the nature and signrficance of
any employee's privacy interests with regard to the SIS manual

Respondent also claims that the secLtrity of the SIS office itself and the
computer system that it uti l izes would be at fsk Addtionally the SS
manual discusses how Respondent gathers information and the
lechn ques used, inc uding some of the secunty features and monitoring
dev ces Respondent uses which aren t necessarily known. (Tf at 151-53)
However Lowry testif ied to other local un on presidents havrng access to
the SIS manual, including Pam Clampett at DCI Bastrop, Texas. who can
revrew the manual and take notes, and Phil Hewlitt, at Elkton Ohio who
was given a copy of the manua by management. (Tr at 36-37).

Respondentc tes  Tauhyv .  Ragen,340 U S 462 (1951) ( Io rhy)  n  suppot r
of rts contention that Department of Justice fu es and regulations proh bit
disclosure of the SIS manual. Howevet. Tauhy is about Department of
Justice Order No. 3229, which conce.ns how subord nates of the
Deparlment of Justice are to respond lo subpoena duces tecum This has
noth ng to do wth unions requesting informalion under the Statute and is
Inapplicable to the case before us.

A l lhough Respondent  a lso  c i tes  Haas v  Henke l ,216 U S.  462 (1910)
whrch concefns an appeal from a circuit court to fevew a judgment
refusrng relief by habeas corpus and certiorari to a defendant held in
custody to await an order of remova to another city for the trial of
indictments pending against him there This case has no applicaton to the
ssues in the Instant matter.

Finally Respondent cites fulte v. Henry, 181 F R D 175 (D.D.C. 1998)
whch hods that lhe Federal law enforcement orivileae is a qualif led
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prvrlege designed to prevent discosure of information thal woud be
contrary to the pubic interest n the effectve flnctonnq of law
enlo'cemeil This rs a qLalif ieo prrv ege ll-at rs app.red to irstarces
where a party is subpoena ng documents Th s qualif ied privrlege does not
apply to Unlons seek ng data under sect on 7'l 14(b)(4) of the Statute

Regard ng any and all operations memoranda, program statements and
manuals thal indicate how an investiqat on shou d be conducted and how
referra to the Office of lnternal Affaiis is handted. Resoondent reolied n
its response that the request for memoranda and statements was for an
Interpretation of policy and procedures and was not a fequest for data
under the Statute Lowry admittedy dd not fequest any document by
name, other than the SIS manual. Lowry testif ied that he did so because
he did not know what these documents were called because he does not
have access to lhe manual that may ist the memoranda or program
statements numbers, references, or whatever they afe The description of
what the Union wanted was detailed enoLtgh however, for Respondent to
know what the Union wanted. Indeed tn Respondent has contlnued to
assert throughout these proceedings that it has provided a potentially
responsrve documents to the Union va BOpDOCS No one from
Respondent ever told that to the Union, however. I agree with the General
Counsel that had Respondent advised the Union of its position that there
was nothing outside of BOPDOCS that would answer ths request a
hear ng in this case would not have been necessary Respondent's failure
to communicate its real concerns to the Union s agatn, in my view,
eqLrvalent to a 'a.lu'e to p.operly respond to lhe reqLest he'ein

Responden l  ma in ta ins  tha t  the  rou tne  and cont inuoLts  p rovd ina  o f
BOPDOCS rs co.sistert w lh eflective ard e. c'enl governmert aro tiar it
should not be required to provide voluminous hard copies of polrces and
procedures n response to repetit ive requests. Thus, Respondent asserts
that it has alfeady made complete eectronic responses to al of the
informatron aequests at issue herein. There are several reasons that
BOPDOCS might not meet the Unon's data requests in this Oartcutaf
matter. Here the Union never claimed that it did not rece ve BOpDOCS or
drd not know how to use BOPDOCS. Indeed, Lowry testif ied that he knew
how to use BOPDOCS and that he did not need training on t The Union's
concefn was to make sure it had all the nformatton aoollcable to
dscpl nary actions, even that information which ls in l imited offlcial ose
documenls and not available to it throuoh BOPDOCS Furthermore
Responde'lt admrfled that l in,ited ollcial Lrse docu-nelts are nol or
BOPDOCS that there are only a small number of these limited official use
documents  and tha t  they  are  no1 made ava iab le  to  the  Unon whtch  s
why the Union was request ng this nformation Finally, thefe is a question
regard ng BOPDOCS and whether they are curent snce there s
appa.enty some a9 time between when a policy goes into effect and
when it s made avaiable on BOPDOCS This lag time certainly ratses a
queston  as  to  whether  the  BOPDOCS in  ihe  Un ion 's  possesson
conta ned a I the inforrnat on tt was request ng.

James P. Foley, a ret red FOB employee testif ied about the national level
agreement say ng that Respondent gave access to BOPDOCS with the
qutd pra quo that lhe Union wou dn'l have to ask for informat on anvmofe
( l r  a r122-38)  l r  rs  no t  co l les ted  tha l  r t  nad access  to  BOPDOCS o .  r t -a r
public documents were on BOPDOCST but, rather, that BOPDOCS does
not contain lmited access documents sought by the Union in this case In
any event. ( cannot be concluded. Foley's test mony that any provision of
the natonal agfeement showed that the Union waLved lts right to fequest
rnformation under section 7114(b)(4) of the StatLrte by gaining access to
BOPDOCS. (Tr at 138). Warden Dodril atso testif ied that this is not
memorialized in any other document (Tr at 139) Thus, Respondent
claims that the quid pro guo was a verbal agreement (Tr. at 139)
Respondent states that this verbal agreement was in re at on to pol c es
and nol nformation. (Tf. at 140-41). Furthermofe, t appears from the
record thal the agreement applied only to info.malion that is ava lab e to
the publrc and not any l irnited access documents (Tr at 14142). Contrary
to  Fo,eys  tes t ,mory ,  Ph |p  G lover  tne  Un.o1s  Presrder t  o f  CoJrc i l  o f
Pfrson Locals, American Federatton of Government Emolovees. testrfled
that although there was an agreement to distrlbute BOPDOCS to the
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Unron, there was no agreement that as a result oi that distribution that the
Union waived its right to request information under secton 7114(bX4) of
tl^e Statule rTr at 193-94) Glover was ulaware of ary qtttd prc quo
agfeement and stated that the parties continue to negotate over the
dlstribut on of BOPDOCS. (Tr. at 194,95)

Thus, the Unon stated wilh specificity why t needed the feqLrested
information, Including the uses to which i l would put the information and
the connectron between those uses and lts representational
responsrbiltes under ihe Statute Thercfore. it appears that the Union's
nformaton request met the particularized need requtfement as set out in
IRS Kansas City and Respondent has faied to estabtish a aw whrch
prohib ts the disc osure of the information

3 Any and all operations memoranda, pragram stalemenls, manuals, and
documents that indicate who propases discipline, how the decision to
tnpose discipline is made, who delermines what lhe proposal lor discipline
ts, aDd who can resolve such matters withoul mpasing discjplne

As already noted /RS Kansas Ctty establshes the guidelines for
determining whether information is necessary and how requested
nformat on wil l be dlsclosed under section 71 14(b)(4) of the Statute

In ths case, the Union explained that t needed the information to
determrne whether or not a grievance should be f led rn the case of the
discplinary acton imposed on Hendrckson The Union fudher stated that
it needed the information to deterrnine who can forma y resolve problems
between employees within the work place n ordef to determine if the
supervisors had the authority to resolve the matter without imposing
drscrpline, because an investigation was conducted and disc p ne imposed
after the emp oyee involved was told by three supervisofs that the matter
was closed. (Tr. at 74 G.C. Exh. 6). Respondent also a udes to the fact
that ths matter was not brought up in the oral response conducted by
Warden Snyder, before he made his decrson regard ng the proposed
suspension. [t al 74). There is nothing n the Statute that requires a
Un on to have brought up every poss ble argument at the ttme of the oral
response Agarn, the Union made the request for informat on to determine
if this was a pfoper argument to make in a grievance. The Un on needed
the informat on flrst, in order to make that determination however.

Regafdrng the opefations memoranda, p.ogram statements, manuals, and
documents relating to discipline Respondenl repled that the request for
memofanda and statements was fof an interpretatton of po cy and
procedures and was not a request for data under the Statute (G C. Exh
8) Lowry admitted that he did not reqlest any document by name other
than the SIS manlal (Tr. at 63-67) Lowry stated he did this because he
drd not know what these documents were called because he does not
have access to the manual that may ist the memoranda or program
statements, numbers, refefences, or whatever they are. (Tr at 79-80)
However lhe desc..ptton of wnat lne Ul 01 warleo lras detatleo enoLql^
tor Respo.oent 10 know lvhat t l-e U|.rol wa]ted lrdeeo Responoert
repeatedly asserted that t has provded all potentially responsive
documents  to  the  Un ion  v ra  BOPDOCS (Tr .  a t  20-21 ,  57-58 i  94-95  112
13) No one from Respondent tnformed the Union of this at the time of the
request (Tr at 76) The Union stated in its third and fina request that
Lowry shoud be contacted f Respondent requtfed further clanfcaton of
the request or if i t wanted to meet to d scuss the request or a format or
means of furnishing th s Information to the lJn on or the issues giving rse
to the request. (G C Exh 6). Respondent ignored this apparent attempt to
d scuss what the Union s needs realy wefe and failed to communtcate its
rcal concerns with the request to the Union and, thereby failed to properly
respond to the reouest.

The Un on never alleged that it d d not receive BOPDOCS or d d not know
how to use BOPDOCS, in fact Lowry adrnitted that he knows how to use
BOPDOCS and does not need tfaining on it (Tr at 65). Rather, the Union
wanted t0 rnake sure t had all the iniorrnation applicable to dlsciptinary
actrons even lhat Informatton whtcl s in ltrrt led oittcral Lse docLTents
and no t  ava i labe to  the  Un ion  va  BOPDOCS (T f .  a t  65 :  77-78)
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Respondent admtted lhat I imted offic a use documents are not on
BOPDOCS,  tha t  the fe  a re  on ly  a  sma I  number  o f  these im i tedof fca  use
documents and that they are not made available to the Unlon which is
why the  Un ion  was requestng  th is  n fo rmaton (Tr  a t  105,  113)
Addr tona l l y  t te re  s  an  tssue regaro ing  BOpDOCS as  lo  t l  be i lg  Jp  to -
date, due to the fact that ihere is some lag time between a policy goes
rnto effect and when t is made ava lable on BOpDOCS (Tr at 78)

Thus, the Union stated with speclficity why it needed the requested
information, inc uding the uses to which it would put the information and
the connection between those uses and tts fepresentational
fesponsibtl it ies under the Statute. Consequen y, it appears that the
Un on's information fequest did meet the parttcularized need feou remenl
as set out in /RS Kansas City and Respondent has failed to estab ish a
law which prohibits the d sciosure of the information

4 The complele investigative fite on Shannon Hendrickson

In th s case, the Union explained that it needed the informat on in order to
dele.mrne whether or not a grievance should be fl led in the case of the
drsc plinary action imposed on Hendrickson The Union further stated that
( needed the information to determine if there was excu Datory evidence
in the fi le that was not made available lo Hendrickson and the Union and
to determine f a the evidence was gathered. The Union also stated that
t needed to be apprzed of all the information available to the Warden.
who rnade the decision on the dsclplinary proposai to detefm ne f the
affected employee and the Unton had the opportunty to present a
complete detense before the dec s on was made and whetherthere wefe
factors considered in the decision that the emp oyee and the Unton were
not aware of Hendrickson e mailed Katie Bozernan on June 15. oivifo
I owry pern ss or to see any fr es .ega'd ng l lts rlvestigat or. arO inat 

' i

she had any questions, she was 1o cal Hendrlckson Respondent relies
on semantrcs n an attempt to avoid prov ding the Union information under
the Statute when tt maintains that it did not have to give the Union a copy
of Hendrickson's investigative fi le since Hendrckson had onty glven the
Unron permission to see any fi les. However Respondent did not inform
the Union that it would not give the Union a copy of the rnvestrgat ve fi le
because Hendrickson had only given permission for the Union to see it
Respondent instead informed the Unon that t coud not have a coov of
lhe rvesligalrve fl le becaLse tt was not used In the. dec ston to rssLe a
one-day suspension to Hendrickson Respondent ionores the Union,s
othe'stated reasons tnal it wanted to fev ew tle inves'itgattve lt le to rake
sure thefe wasnt any exculpatory evidence and to determne if al the
evrdence was gathered The Unlon fequested that Resoondent review the'e  and oe le rm' re  t f  a l l  t l "e  ev tdence was ga t le red  and make sure  lhe 'e
was no exculpatory evidence; it was clearly asking for the fi e rn order to
make those determ nations for itself The Union was. therefore not askino
lor ar |. leroretat.on o po|cy and oroceoures as Respordert asse.led ri
rts resoonse.

This case d ffers lrcm AFGE Local 2343, as relled on bv Respondent.
AFGL local 2343 tele.ales the stalda.d for panicLlaf,zeo need noted
above in /RS Kansas City, and holds that the Union failed to meet
pa(icula.ized need because of its conc usory clam that it needed the
informaton to prepare for arbttraton of ts pfevrously fled grievance
Here, the Union went beyond making a conclusory statement that it
needed the investigative fi le for a possible gnevance The Unon stated
with spec ficity why it needed the informatton, includrng the uses to wh ch
it wou d put the information and the connection between those uses and
its representattona responsibll i t es under the Stalute

It Ls the Respondents position that ihe Unlon had no valid pflvacy Act
waive. to support its request for a copy of the complete unsantized SIS
Investigation ln Hendfickson s case that there is no public nterest to be
served by redacting disclosure, therefore discosure is barred by the
Pnvacy Act Ar agency asserling thal l le Pr.vacy Act bars dsc'osu€ ts
required to demonstrate: (1) that the informat on requested is conta ned n
a system of records," wthin the meanng of the privacy Act, (2) that
drsclosure would implicate employee privacy nterests, and (3) the nature
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and s gnrllcance of those privacy interests FAA, 50 FLRA at 345
Respondent ctes DOL. whereln the Authorily found that the agency had
establshed empoyees, privacy interests with respect to disciplinarv
rnformalror wh cr can be erbarrass n9 a1d stignalizrlg to t1;
employees Here, Hendrickson gave the Union permisson to see any of
his fies, thefeby waiving any privacy nte.ests he may have. In ths
respect, the Authority has held that the Prvacy Act does not preclude
release of information concern ng an emp oyee when the informat on s
so!ght by a un on as the employee's repfesentat ve Federal Enptoyees
Melal Trades CoLtncil and lJ S. Departnent ol lhe Navy, Mare lslancl
Naval Shipyard, Vallejo, California, 38 FLRA 14.j0 (1991) In such
crrcLmstances. the Jnton s access lo the .elevant records woL o not be a
cleady unwar|anted invasion of personal privacy lJ S. Depaftment of
Justice, Affice of Juslice Proqrams, 45 FLRA 1022 (1992). Respondent
d d nol subm t any evidence as to any other employees' prvacy interests
that were of concern to them here Moreover Warden Snvder doubted
trere !{as any senstltve secJ.ty In,ormatoa corlatned n Herd.ckson's
Investigative fi le.

Respondent relies on Laborers' lnternatianal lJnian of Nodh America v
US. Depaftment af Juslice, 772 F2d 919. 920-22 OC Cir 1984)
lLtuNA) t1 srrpport of t ls cortenlton tlat rls 'to|.-dtsclos-fe Inlerests
outweigh the Union s interests in the comp ete invesligative l i e ln LIUNA,
the unron bfought an actton seeking to compel disclosure under FOIA of a
Department of Justice's report on organlzed crime and labor unions. The
court held that the report was an investigative record compiled for aw
enforcement purposes and that disclosure of the report, which contained
names of numerous ind viduals and documented alleged ilegal activit ies
of several of the individuals, would constitute a significanl invason of
pnvacy Here, Respondent has produced no evidence that the
nvestigative fi le of Hendrickson involves anybody other than Hendrickson
and lhe five ieutenants whose affidavits apoeared in Hendrickson,s
d iscp l  nary  f le  o r  tha t  there  wou ld  be  a  s tgn fcant  Invason o i  anyone,s
pnvacy by releastng th s document.

Lastly Respondent ciles Marathon LeTourneau Co. Marine Division v.
NLRB.414 F .Supp 1074,  1080 (S  D.  Miss  1976) ,  whch Invo lves  a
private company seeking documents ffom the NLRB under a FOIA
fequest Agarn, ths case dscusses an exemption under FOIA and nevef
dscusses the Privacy Act. FOIA is a reeasing statute, In favor of
dscosure .  Sec t ion  7114(bX4)  requ i res  an  agency  to  f ! rn ish  to  the
exclusive representative involved or ls authorzed repaesentat ve. uoon
request and, lo lhe exlent not prohibited by law, data. FOIA ls not a
proh bitive statute and therefore does not apply. ln this matter the Unon
was requeshng documentation from Respondent under section 71j4(h)(4j
of the Statute, and not making a FOIA request. lt is my view, that the
Unions nformation request met the particu arized need requirement as
sel oJt ln /RS Kansas C'ty and Respondent has farled to esiab|sn a law
wh ch prohrbits disclosure.

Based on all of the foregoing lt is found and conclLtded that Respondent
violated sectron 7116(aX1) (5) and (8) of the Statute by faitrng to provide a
sanit zed l isting of discip inary and adve.se act ons taken since June 1996.
the SIS manual and any and all operatlons memofanda, program
staiements, and manuals that Indicate how an investigat on should be
conducted and how referra to the office of Internal Aflairs is handled anv
ano al ope'atrons rlemoranoa. progfar statements. rraauals and
documents that ndicate who proposes disclpline, how the decision to
impose discipiine is made, who determ nes what the proposal for discip ine
rs, and who can resolve such matters without imposing dscipl net the
complete nvestigative fi le on Hendrickson which the Union feauested for
representat onal pufposes.

O.der

Pursuant lo sectlon 2423.41(c) of the Authorty's Rules and Regutations
and section 7118 of the Federal Service Labor-Manaqement Relations
Slatute the U S Department oi Justrce, Federal Corre;tioial lnstrtJttol
<Forrest City >, Arkansas, shall:

Ihge i  I  o l '3- l
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1. Cease and deslst from

(a) Fai ng and refus ng to furnish a san tized l isting of d scip inary and
adverse actions taken between June 1996 and July 199g: the SIS manua
and any and a operations memoranda, program statements, and
manua s that lndicate how an invesligation should be conducted and how
feferral to the office of Inlernal Affairs is handled; anv and a I operations
memoran0a program statements, manua s, and documents that indicate
who proposes discpline, how the decision to impose discipline s made
who determ nes what the proposal for disc pline ls, and who can reso ve
such matters without imposing disciplrne, the complete nvestigative fi le
on Shannon Hendrickson as requested by the American Federaton of
Government Employees Local 0922

(b) Fail ing to furnish information requested by the American Federation of
Government Employees Local Og22 under the Statute in a time y
manner

(c) Fail ing to notify the Amerlcan Federat on of Gove.nment Emptovees.
Local 0922, that ce(ain informatton requested under the Statute d d not
ex st

(d) In any l ike or related manner, interfering with restraintng or coercing
unit employees ln the exerc se of their rights assured by the Statute

2. Take the following affirmative act on in ofder to effectuate the Durooses
and poIcies of the Statute:

(a) Furnish to the Amercan Federat on of Government Empoyees, Local
0922. the exclusive representative of certain of its employees, a san t zed
listing of discipl nary and adverse actions taken between June 1996 and
July 1998, the SIS manual and any and all operations memoranda,
pfogram slatements, and manuals that Indrcate how an investtgation
should be conducted and how referal to the Office of lnternal Affalfs is
handted, any and all operations memoranda, program statements
manuals and documents that ind cate who proposes discipline, how the
dectslon to impose disc pline is made. who determines what the pfoposal
tor discipline is, and who can fesolve such matters wrthout moosino
discip ine: the complete invest gat ve fle on Shannon Hendnckson

(b) Respond n a timely manner to requests for information made by the
Ame.ican Federation of Government Employees Local 0922, under ihe
Statute

(c) Notify the Amencan Federat on of Government Employees, Loca
0922, when certa n information requested under the Statute does not
exrst.

(d) Post at its facrl it ies ln <Forrest City Arkansas, where barga ning unit
employees represenied by the Arnerican Federaton of Government
Employees Locat 0922, are tocated, copes of the attached Notice on
forms to be fu.nished by the Federal Labof Relatons Authority Uoon
recerpt of such forms, they shal be srgned by the Warden, and shall be
posted and maintained for 60 consecLrtive days thereafter Reasonabe
steps shall be taken to ensure that such Nolices are not a tered. defaced
or covered by any other material

(e) Pursuant to section 2423.41(e) of the Authority's Rules and
Regulations, notlfy the Regionat Director, Da as Regionat Office, Federa
Labor Relations Aulhority, in writ ing. within 30 days from the date of this
Order as to what steps have been taken to comply.

1 Respondent's uncontested motion to correct transcript is granted

2 Unless oiherwise noted all dates he.eafter are 1999

3 Respondent contends that the Genefal Counsel did not move to amend
the complaint to give notice of the non-existence of an annotated
disclplinary istlng That caim rs rejected Whether or not the information
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ex sted is a legal conclusion to be drawn fronr the fully l i t igated facts

4 My in camera rev ew oi the SIS manual confirms the above testimony
ln my vrew and consistent wtth the other frndings in thls case,
Respondent had an obligation to at least inform the Union of mited use of
the SIS manual and to supply it wtth the Chapter or Chapters deal ng w th
staff misconduct and ernployee nvestigations
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