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Vrtwcte 0 Righits of the Fmplovec

Section b

tocbe treated farby and equitably o alb aspects of pessonnel management.
f rechane all provisions of the Collective Bargammyg Agrecment adhered to
Viecle 0 Disaiphmany and Adverse Actions

Section e The provgsions o s articke upply o disaphinary and adverse actons
which vl be taken only tor just and sufficient cause and to promote the officiency
o the serviee ad nexus will applhy

Section b Disapdinaey actions are defined ax written reprimands or suspenstons of
tonrteen by dayvs or dess. Adverse actions are dedined as removals, suspensions ol
more than fourteen CH days, reduction in grade or pay. or furlonghs of thirty (30

i ot doss

Scetion oo The parties endorse the concept of progressive disciphine designed
privards o correctand miprove employee behavior except that the parties recopmze
that there are offenses so cgregions as to warrant severe sanctions lor the tirst oftense
ap o and mchuding removad

section ds Recognignyg that the circumstances and complexiues of individual cases
will vy the parties endorse the concept ol imely disposttion ol investigations and

disaphmaryadverse actions,
Retovant bederad Faw
SN0 SSUG(h)

th An employec ol an ageney who, on the basis of o timely appeal o an
admmistrative determination {including a decision relating to an untanr fubor practice
or aenevanee) s found by appropricte anthority under applicable L, rule,
revubitien, or collective bargaimng agreement. o have heen attected by an
nmustitied or unwarranted personnel action which has resulted i the withdrawal or
reduction ot gl or part of the pay . allowances, or diflerentials of the employee

cA s entitded. o correction of the personnel action. to reeeive for the period
tor the which the personnel action was in ctict

() an amount egual o all or any part ol the pay. allowances. or
difterentinls, as applicable which the emplovee normally would have
carned or received during the period i the personnel action had not
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ovenrred, less any amonnts carncd hy the emiplovee through vthier
cmplosment during that penod: and

ciny reasonable attoroey fees refated o the persennie! action which,
with respect o any decision relating o an unfinr labor practice oy
grievance processed under a procedure negotiated i accordance with
chapter 71 of this ttle, or under chapter 11 of titde | ot the Foreign
Service Act ol T980, shall be awarded i accordance with standieds
established under section 770 () of tus titde: and

B tor all purposes. todeemed to have performed service Jor the ageney
durmg that pertod. except that--

o annual leave restored under Bus paragraph which 1 eaeess ol
the mavimum leave acaimulbation permitted by Taw shall be credied
toaseparite leave account for the emplovee and shall be avaitable fo
use by the emiployee within the time mits presenbed by regulations
ol the Office of Personnel Management. and

(i annual feave credited under classe () of this subparagraph b
unused and subh avatlable o the emplosee under regulations
preseribed by the Office shall be included in the Tump-sum paymem
under seetion SIS or 383200 of this e but may not be retained 1o
the eredit of the employee under seetion SS32(2) of this ttle

N A amount pasable under paragraph CDEA D of this subsection <hall be

paasabic wath mterest

(o Such mterest
1) shatl be computed for the period beginning on the effective date of
the withdrnval or redaction involved and ending ona date not more
than 30 day s betore the date on which payment is made:
c shath be computed at the rne or rites i eftfect under section
OGO TG D) of the Tntermal Revenue Code off TOR6 during the period
deseribed moclause () and

tiy shall be compounded daih

cC Inrerest under this paragraph shall be pard ot of amounts available o
paviments under paragraph (1 of this subsection,



Background

O Nupust R20070 Grievam Martha MeGlawn participated i anntervies, veferred to as
A pre-cimploy mentinteny ks, o response o her apphication for eonployiment with the Fedenad
Bureau of Prsons, Federal Correctional Complex (FCC) Forrest City. Arkansas, The Grivvant
stened apre-cnploy ment nterview notice informing her of the requirenment to be truthitul and
honest A the conclusion of the mtery iew, the Grevant mittaled cach of her answers on the pre-
cpioviient interviess certitving that the information was correct to the best ol her knowledee.

A apphcants are reguired o complete pre-cmployment documents which are used to
comduct a bachyromad mvesaganon  The backgrovnd msestigation is conducted by the Office of
Persennel Manazanent cOPN another Tederal ageney. and the agency authorized 1o conduct
biackgrownd iy estigations,

O Nugest 172007, Grevant MeGlawn was given o conditional appointment as a
correctional otticer with the Federal Bureaw of Prisons at the Federal Correctional Complex.
Porrest Cits s Arhansas. Subseguenthy, a field background mvestigation was conducted by the
O1hce of Personnet NMamagement - Thisimvestigation included cmplovment. law enloreement.
credit chiochsand interviess with individuals who had contact with Mso MeGlinen The resuldts
of the backeround mvestigation were forwarded to the Burcau of Prisons” Security and
Backeround Tovestigation Section (SBISy located in Dadlas. Texas. SBIS is responsible tor
resolv i ame penes aristng from the investigations.

Severalguestions arose concerning whether Gricvant MceCliwn had been disciplined
durnie her pror cmplosment with Consolidated Youth Sceevices (CYS)n Jonesboro, Arkanss,
where she was emploved from Tuls 171996 until September 16, 2007, There was a guestion
whether s recened diserpline o the form of written reprimand on January 292007 There was
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diso g question whether she had recerved a disciplinary action resulung tn a change ot position
and Lo ol pas

Stiee these issaes hasd notheen mentioned in her pre-cimplovment interyiow, she was
ashed torespond 1o these guestions through written interrogatones. SBIS torwarded the results
ob thewr vesteanon o Fmplovee Services at FCC Forrest City, The Grievant was issued
proposed removal etter on November 2102008, The warden decrded to remove the Grievant
frong emplosment ettectve March TH 20000 The Union grieved on Aprif 2. 2009 allesing
stolation of Artcle 6 (Rights of mployecy, Article 7 (Rughts of Uinjony. and Article 30
thncphnary & Vdverse Actions). The removad of the Gricvant consttutes an adverse action,
and the Grievant chose the gneyance procedure and mvoked arbitration. The partics agree this
maticr s properle belore this arbirator,

[he Ngenea s Posigon

Phe Aveney contends that the Grievant failed to provide accarate information on
cmplovment docaments. Phe Avenes avers that prior 1o the mterview the Greevant signed a1 pre-
capiovinent mitcrviess notice Jorm swhich advised her ol the importance of heing truthful and
honest durne the mrerview . The Grievantreviewed hey answers, initiaded cach answer, and
certificd that her answers were true and complete.

Fhe Aveney contends that the Grievant filed o disclose that she had been disciplined in
Janwny TO07 the form of o weitien warning for poor attendance and excessive tirdiness while
cploved a1t Consolidated Youth Services. The Ageacy arsues that the Grievant tailed 1o
disvlose that she had also been demoted while vmployed at CYS. The Agency contends that

white cmploscd at XS0 she was issued a disciphinary action inthe forny of o translor of position



as o result ol her job pertormance. The Grievant’s pay had been reduced from S12.80 o 81150
an howt

P the OPN v estigation, it was determined that the Consohidmed Youth Servees
porsonnet e e caled that theve was discapline becanse of the Grevant™s poor pob petfomianee
chillmey crrorc meomplere case flesand missmy case docaments from her cascload . The
Vevney asers that the Gricvant tailed o disclose a disciplinary action that came m the form of 4
tanr-terand demotions The Ageooy avers that a change m position or lossofDnoney s “easih
rememberable 7 e Ageney vontends that documentation supphied by the Grievant does not
substantiie the clanm thal the ranster was nota demoetion and was not disciplnan

Fhe ooy vonelhuded that Grievant falsitied ber ensplovment application swhich s a vers
serrons oftense hat usually resolts i te penalty of removal because talsinieanon atfoects the
ciphonv e s rehabsine s veraa by and trustworthiness. The Agencs avers that omission ot
mlotmation can be regarded as fdsitication. The Criovant signed numcerous certifications tat
Dot ansaers were trae, completes and correct. The Agency concludes that the penalis or removal
W proper o wel watin the bounds ot reasonableness
Lhe Dnron’s Postion

e [ eron contends that during her pre-emplosment imerview , Mao MeGlan was
aestioned et whetlier she had been counseled, warned. reprimanded, or disciplined o
absences, tardiness, orany other reason in her previous emplosment. The Einlon avers that Ms
Mol adontied <he bad been reprimanded for attendancy issues at her previous emplovment
m B000 She wbso mentioned she thought she had beeny subjeet o anothier disciplinary actionn but

conld notrecatt the exact date, mainly because she was the object ot aonmare’s attack and had



sustamed o bead mpany - concusston, whnle on the job at Consohiduted Youth Services. She
abso ovphamed tar winde atCY'S she voluntarty moved o a ditterent position ata lower pay
seale untilhanethicr postion atan cqual pay scale becamue avwlable,

Phe Uemon pomes vt that on August 722007 the Ageney issued Ma MeGlawna
condittonal offer of caployment as a correctional officer. and on August 300 2007 issucd a lirm
offer ot anploviment. estabhishing an ofticnl starting date and o starting salary. Ms, MeGlawn's
fiest day o work with the Agenes was September 13, 2007

Phe Troon contends there were no guestions about her background untl July 2008 Ay
that e she was ashed to respond e Ageney interrogatories, In November 2008, she was
notificd of o propesiad o termimate her emplovment. Qo December 17, 2008 the Uinen
atterapied o clary and support Msc MeGlawn's contention that her job change at CYS was
neither o demetion nor disciphie but simply aob tanster. Nevertheless, on Naceh T 2009, her
conpioyiment wos terminated beeanse she allegedly tutled 1o provide accurate information about
whether she hid been disciplined for absence. tardimess. or leave abuse and whether she had ever
heen disaplined und demoted @ CVS.

Hhe Binon vontends that the termmation of My, MeGlawn was unwarranted and without
justiiication The Umen avers that the Grievant never provided incorrect information nor did she
evermtend to deceive or nstead the Ageney. In fact. she attempted to submit additional
docunients om CYN that explaned and supported ber answers. The Union contends that her
writlen responses provided an explanation and a confirmation that she was not disciplined or
demaoted € YN The Union contends that Grievant’s responses to all questions sere truthiil

and were made meeood fand and to the best of her abitity



Fhe Umonavers that all the reports and evaluations of Ms. MeGlawn’s serviee as o
correctionul ofliver at the Forrest City facility are exempliary. She received on the spot wwards.
She s desenbod as o good officer. Her supervisor, Captam Maune, testitied that he never viewed
Mso Mot as Jacking miegnty or honesty.,

Fie Unien concludes that the tevel o penalty imposed. ves termimation. went far heyond
what vould he constdered appropriate. The myvestization was not done i a bmely manner ias
required i thie Master Agreement. The Union reguests remstatement. expungement of her
recond, Tost wares and benetits, and reasonable attorney’s Tees
mdings

Fhe parnes agree that the background investigation of Mo Martha McGlinwn was not
done o nnely manner. MsoNMeGlnen's pre-emplovient imterview began in Auagust 2007
she recenad fum employiment an Avgust 30, 20070 She warked for a Tull vear before the
Ageney rased guestions about possible discrepancies coneerning her former emploviment
Ngeney witnesses admitted tat 1owas unusual Tor abackground investigation to take that
amonnt ob e Panely disposttion™ called forin Article 30 of the Collective Bargaming
Agreement s entical to the notion of due process. Timeh disposition assures that the
mvestivatory and drscplinars process s continuous, e, and reasonable. In this case, there s
guestion whether this grieving cooployee who had worked beyond her probationasy period was
given sutlicient representition and opportunity to clear up what were characterized as
diserepancies inher background check.

Acaretul exomipiion of the record indicates Ms, MeGlawn had worked Tor Consobidated
Youth Services tor elesen vears. During those years, she expertence phvsicad challenges. us well
as State turlenghyand cathacks: The recond establishes that she agreed to wemporanis aceept a
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fovser paving b e order to preserve her emaployment. These Agency cutbucks were
nuscharactonzed i the myvestigation as disciplinary actions: They were not In her pre-
vinploviment sereemng, Grievant adimitied to bemg overworked and overwhelmed by CYS paper
work  The backeround imvestigaton challenged these admisstons as hidden faubts, while the
recond mdicates Grievant was open about the stress of sverwork she expericneed at CVS M,
Metilinwn verbabie admuted moher pre-emplovment micrview that she had been repramanded tor
attenidance taues ather previous emplosment in 2000, My MeGlawn had been questioned as
whether she bid ever been disciphined. reprimanded. cte.atany former employment o which
sheanswered o She did explam that whide at CYS she solantarily moved oo difterent
posttion st foser seale of pay antilanother pesiion at an equal pay scale opened ap and
became avatlable

MM eGheen s first day of work with the Agency was September 13, 2007 Noong
fronythe Apeney challenged or confirmed her buckground infonmation for ten months, n Tl
2008, she agamn responded 1o miterropatories and was challenged Tour months later in November
20080 In Decemiber 2008, the Union attemipted to document that the 1ssue wis o job transter not
ademaotion ordisaplime. Phere 18 no evidence that the Ageney checked this and-or sought
further clanfication Vs, MeGiawn was teninated on March T 2009

Basod on the record, we conclude that Ms. MeGlawn™ s rermination was amwarranted and
withoutpustiication, The Uran has provided undisputed restimony which explains the
fesponses given by Mo MeGillasen in the pre-emplovinent process. Ms. MeGlawn did correct tie
questioned discrepancies from her pre-cmplovment interview . Based on the record and the

cvdence mtrodueed, we st conclude that the Agency has not metits barden in establishing



that My NMeGlawn mtentionally tor even negligently) failed or retused 1o answer the pre-
ciplos ment mqairies truthfully

With revard o the “nexus” between the alleged misconduct and the efbiciency ol the
serviees the testimony ol those Agency officials that supervised and worked directiy with ihe
Grievamt proves that Mss MeGlawn's teemmation did nothing 1o promote the efficiency of the
senviees M MGl s tecend establishes that she was s agood employee, a wond olticer
Phe Apency Bnded 1o present one witness o state that Grievant was anvthimg butan excellens
officer who s honest and of the highestintegnty.

We conclude the investigation of Ms. McGlawn was not done in a timely manne as
mandated by Ayncle 30 ol the CHBAL and the Agency has notmet the burden of prootin
estublishing nsconduct oo the part of Ms. Martha MeGlawa, The question at issue is answerad
i the neeative The disaphine of My, MeGlawn was unssarranted and unjustiticd. Shes
returned to swork as an ofticer at FOC Forrest City, Arkansas, She s to be made whole: paid
campensation cagual o all pas. abllowanees, and difterentials she woudd have camed mitigared by
the compensation she was pand by her employertsy between her teemination ad roturn date. The
provisions of the Back Pas Actare to be applivd. There is no award tor attorey s fees

Phe arbircuor nuintaims Jurisdiction to assist the partics
A

Cievance sustained.

FRANCIS X OUINN

March 19D
Fort Worth, fosas
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