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The Agency denied the

The part ies were unable to resolve the grievance
and subur i t ted  i t  to  a rb i t ra t ion .

Thc Arbitrator i iarrred the lbl lowing issue:

IW]hether  barga in ing  un i t  employecs  have
been required to work nrore than a r1e
n in in r i . s  an lount  o f  t in re  in  excess  o l  the i r

regu la r  sh i l i s  rv i thoLr t  compensat ion
perforrning work that is integral and
ind ispensab le  to  the i r  p r inc ipa l  work
ac t iv i t ies  dur ing  the  app l icab le  s ta tu to ry
pcr iod ,  and,  i f  so ,  what  cornper rsa t ion  arc
they  due?

H

B.  Arb i t ra to r ' s  Award

' l 'he 
Arbitrator lbund that the ol l lcers were

required to rvork nrore than a dc nininu.s anrount of
t i r n e  i n  e x c e s s  o 1 ' t h e i r  r e g u l a r  s h i l l s  w i t h o u t
compensat ion  wh i le  per fo r r r ing  work  tha t  i s  in tegra l
and ind ispensab le  to  the i r  p r inc ipa l  work .  l t l .  i t t  13 .
' l -he 

Arbitrator further fbund that, on average, the
to ta l  a r rount  o l ' t in re  tha t  e  n rp loyees  worked in  cxcess
of their regular shif is was thirty nrinutes per day. /r / .
a t  4 .

A t  a rb i t ra t ion  the  [Jn ion  contended,  a rnong o ther
th ings ,  tha t  the  Agency  knowing ly  and w i l l l u l l y
v io la ted  the  F l ,SA.  Id  a l  7 .  Because thc  v io la t ions
werc  w i l l f i r l .  the  LJn ion  argr . red ,  thc  cor lec t iona l
of ' f lcers should be awarded appropriate conrpensation
fbr  th ree  years  p reced ing  the  I r l ing  o f  the  gr ievance,
plus interest, attorney fees, and costs. /d

The Arbitrator concluded that the Agency
"knowing ly  and w i l l fu l l y "  fa i led  to  conrp ly  w i th  the
ITLSA. ld. at 13. l-he Arbitrator fbund that
nranagenrent had been aware since at least 2002 that
a portal-to-portal issue cxisted at thc inst i tut ion irr
question. ld at 6. The Arbitrator further noted that
nranagenrent was aware that ol ' f icers arr ive prior to
their shif i  start t ime to perforrr pre-shif t  act ivi t ies.
According to the Arbitrator, the Agency neither
compensated the otf icers for these activi t ies, nor
inrplemented "an over-lapping shif ts progranl" to
rel ieve the of l lcers of the pre-shif t  work. ld. at 4.
The Arbitrator noted that, at one t inre, the Agency
prohibited off icers from entering the inst i tut ion unti l
l5 rrr inutes prior to their shif t  start ing t ime; however
this practice was ended because outgoing off lcers
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l .  S ta tement  o f  the  ( ' rse

' l ' h is  
n ra l te r  i s  be l i r rc  the  Author i ty  on  an

except ion  to  an  auard  o1 'Arb i t ra to r  Jack  l l .  Ca lhoun
fi led by the Agcnc;- unde r r\  7122(a) ol '  the Fcderal
Serv icc  l ,abor -N lanagenrent  [ {e la t ions  Sta tu tc  ( thc
Sta tu tc )  and par t  2 -125 o1 ' the  r \u thor i t y ' s  Rcgu la t ions .
' l  

hc  Un ion  f l led  an  oppos i t ion  to  the  Agency 's
except lon .

' l  
he  Un ion  l i l cd  a  g r icvance a l leg ing  tha t  the

Agcr tc r  v io la tcd  t l rc  over t i l t r c  conrper rsa t io r r
p rov is ions  o l ' thc  [ 'a i r  Labor  S tandards  Ac t  (FLSA) ,
29  t , .S .C.  r \  201.  c l  . s r , r / .  Ihc  Arb i t ra to r  de termined
that the erlployccs at issuc rvcrc enti t led to overt ime
compensat ion  under  the  F l -SA.  For  the  reasons  se t
fo r th  bc low,  rve  d isnr iss  the  r \gency 's  except ion .

l l .  I lackground lnd  Arb i t ra to r ' s  Award

A.  Background

Th is  d ispute  ar ises  ou t  o f  a  g r ievance f i led  by  the
Union  a l leg ing  tha t  the  Agency  v io la ted  the  over t ime
conrpensat ion  prov is ions  o l ' the  FLSA by  la i l ing  to
compensate correctional off icers fbr working
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were  no t  be ing  rc l i cved un t i l  a f te r  the i r  sh i1 ls  had
alreadl- ended. /r/  at 6.

As  the  Arb i t ra to r  conc luded tha t  the  Agency
"knorv ing ly  and rv i l l l u l l l "  la i l cd  to  conrp ly  w i th  the
FLSA,  he  awarded th i r tv  n r inu tes  o f  over t ime pay  to
thc correctional ol ' l lccrs fbr thrcc ycars preceding the
date of the grievance. l l  al  11. The Arbitrator also
awarded in te rcs t  in  the  arnoLr r r t  a l lowcd by  law ancr
attorney lees.

l l l .  P o s i t i o n s  o f t h e  I ' a r t i e s

. \ .  A g e r r c l ' s  I : r r : c P t i t r t t

' l ' he  
Agency  argucs  tha t  the  awarc l  i s  con t ra ry  to

thc  F  LSA,  29  U.S.C.  \  255(a) .  because the  Arb i t ra to r
app l icd  a  th rcc- )car  ins tcac l  o l '  a  two-year  s ta tu te  o l
I im i ta t ions  to  thc  back  pav  award .  Sec t ion  255(a)
prov ides  tha t  a  c la i r r r  to  c r r lo rce  any  cause o l '  ac t ion
under  the  FLSA lo r  "unpa ic l  n r in imunr  wages.  unpa id
over t in le  con lpensa l ion .  o r  l iqu ida ted  damages"  n rus t
be  brought  w i th in  t rvo  years  a t le r  the  cause o l 'ac t ion
accrued un less  thc  causc  o f -  ac t ion  arose ou t  o f  a
" rv i l l l i r l  v io la t ion . "  in  rvh ic l r  case the  c la i rn  n rus t  bc
brought  rv i th in  th rcc  y 'cars  a f ie r  the  causc  o f 'ac t ion
accrucd.  I i xcept ion  a t  - l  (quot ing  29  U.S.C ' .

ss  255(a) ) .  Accord ing ly .  thc  Auc-ncy  argues  tha t  the
Arb i t ra to r  e r roncous ly  uwarc led  back  pay  reach i r rg
back three years rather than trvo years because i ts
ac t ions  wcrc  rv i l l  l i r  l .

Thc  Agcncy  c la in rs  tha t  thc  Arb i t ra to r  shou ld
have app l ied  the  t r lo -year  s ta tu te  o f  l in t i ta t ions
bccause he  la i led  to  n rakc  " the  requ is i te  f ind ings"  to
suppor t  h is  app l i ca t ion  o l ' the  th ree-year  s ta tu te  o f
l in r i ta t ions .  [ i xcept ion  a t  5 .  C i t ing  the  St rp rer le
C'ourt 's dccision in,\ lc ' l .uttglt l in y l?ic'hlurtd Shoe
( ' o . ,  1 8 6  U . S .  1 2 8 .  l i - l  ( 1 9 8 8 ) .  t h e  A g e n c y  a r g u e s
that the Arbitrator rvas rcrluired to rnake clear I 'actual
l ind ings  tha t  the  Agency  e i ther  knerv  tha t  i t s  conduct
w'as prohibited b1' the lr [-Sr\ or shorvc'd a reckless
d is regard  lb r  the  I l -SA 's  rcc lu i re rnents .  Except ion  a t
5 -6 .  Accord ing  to  thc  .Aqcnc) , ,  the  Arb i t ra to r  f -a i led
to  n rce t  h is  burden to  se t  lb r th  the  fac ts jus t i l y ing  h is
f ind ing  tha t  the  Agcno rv i l l f i r l l y  v io la ted  the  FLSA.
1d. trt 6.

' l  
he  Agency  argues  tha t  i t s  conduct  was  no t

w i l l fu l  because i t  had an  "honest  and jus t i f ied  be l ie f '
tha t  i t  was  in  conrp l iancc  r r i th  the  F I -SA.  ld  a t  7 .
The Agency contends that this is demonstrated by i ts
c la in rs  in  2005 tha t  " [a ] l l  s ta l f 'a re  g iven ar rp le  t in re"
to report to their assigned posts and that "there is no
requ i renren t  tha t  s ta l l -conduct  any  pre- .  o r  pos t -sh i t l
bus iness [ . ] "  ld .  r \ ccord ing  to  the  Agency ,  an

employer 's  v io la t ion  o f  the  l -  LSA is  no t  w i l l fu l  i f  i t
nrakes effbrts to "keep abreast" of F LSA
requ i rements  bu t  la i l s  to  conrp ly  w i th  them because
of nristaken interpretat ions of the law. ld. The
Agcncy argues that, because i t  "kept abreast" of ' the
FLSA's  requ i rements  and d id  no t  genu ine ly  be l ieve
tha t  i t  was  v io la t ing  the  FLSA.  the  Author i ty  shou ld
set aside the arvard. l t l .  at7-8.

B .  U n i o n ' s  O p p o s i t i o n

' l 'he 
Union argues that the award is not contrary

to  law.  Accord ing  to  the  LJn ion ,  the  Arb i t ra to r  n rade
fac tua l  I lnd ings  to  suppor t  h is  conc lus ion  tha t  the
Agency  w i l l f i r l l y  v io la ted  the  FLSA.  Opp 'n  a t  3 .
Thc  Ur r ion  asks  tha t  thc  Author i ty  upho lc l  thc
Arbitrator 's award and requests attorney fees
incur rcd  rvh i le  rcspond ing  to  thc  Agcnoy 's

except ion .  "

lV .  Ana lys is  and (  onc lus io l t

For  the  fb l low ing  reasons ,  we d isnr iss  the
Agcncy 's  cxccpt ion .

- l ' he  
Agency 's  a rgun len ts  tha t  thc  Arb i t ra to r

shou lc l  on ly  have app l ied  the  lwo-year  s la tu te  o l '
l i n r i ta t ions  under  29  U.S.C.  \s  255(a) .  and tha t  the
Agency 's  conduct  was  no t  w i l l l i r l  l b r  a  var ie ty  o l '
specif ic reasons, are not properly before the
Author i ty .  Sec t ion  2429.5  o l - the  Author i ty ' s
Regulat ions provides in pert inent part that "I t ]he
A u t h o r i t y  w i l l  n o t  c o n s i d e r . . . a n y  i s s u c ,  w h i c h  w a s
not presented in the proceedings belbre the . .  .
a rb i t ra to r . "  5  C.F .R.  S  2429.5 .  Author i ty  p recedent
makes c lear  tha t  $  2429.5 's  p rov is ions  w i l l  bc  app l ied
to bar consideration ofa parl ies' exceptions rvhere an
issue could have been, but was not. presented to an
arbitrator. ,Vc, e.g., ( iS l)cp't  of Ju.st ic 'e, l iet l .
lJurauu of l'ri.sons. l;etl. ('on'. ('onplcx, ()ukdola.

L o  ,  6 3  F L R A  1 7 8 ,  1 7 9 - 8 0  ( 2 0 0 9 )  ( d i s m i s s i n g
exceptions where evidence prcsented at hearing
establ ished that agency was aware that resolut ion ol-
d ispu te  en ta i led  en forcement  o f  a  n ranagemcnt  r igh t
l imitat ion but did not raise managenlent r ight issue
befbre arbitrator);  { ,r .S [)ep't  o/ the ,. l i r  l 'orc'c,. .1ir

" With rcgard to the [Jniort 's reclucst lbr attorno) lccs. the
Authority rvi l l  not cclnsidcr suoh a request lbr ibes and
expens{Js incurrcd in thc prcparation ol 'cxceptions and
opposit ions in cases f r led under 5 tJ.S.C. 5 T l ,22. Al.GE,
L o c u l  2 3 8 2 . 5 8  I r l - t t A  2 7 0 . 2 7 2  ( 2 0 0 2 )  ( c i t i n g , 5 ' . 5 ' . 1 .
57  | i l . l {A  530.  537 n . l6  (2001 ) ) .  Ins tead.  in  a  case such as
this. a recluest fbr attomey fees may be presented only to
the arbitrator. , \ea Nut' l  Gullerv o/ ,4rt,  lL 'ush., I) .( ' . ,
48  I rLRA 84 l .  8 .1 ,+  n .2  (  1993) ) .



8 t 2 Decisions of the Federal Labor Relations Ar.rthoritv 64  FLRA No .  150

l:orc'c .\lateriel ('onrnttttrrl. llobins .,lir liorce lJuse.
( . ju . .  59  FLRA 5 .12 .  5 -14  (2003)  ( re fus ing  to  cons ider
issue r i i i sed  in  agcncy 's  cxccpt ion  tha t  un ion  v io la ted
a provision of the Statute rvhere arbitrator 's arvard
found agency  had a l l cgcd  Lrn ion  v io la tcd  on ly  the
par t ies '  co l lec t i ve  barga in ing  agreenrent ) .

App l ica t ion  o l '5s  2 '129.5 ' t  p rov is ions  in  th is  case
nrandates  d ismissa l  o l '  t l r c  Agency ' ' s  except ion .
' [ ' here  

is  no  ev idencc  in  the  record  tha t  the  Agency
sought  to  n rake  i t s  casc  1br  thc  two-ycar  s ta tu te  o f
l i n r i t a t i o n s .  o r  i t s  l a c k  o 1 ' r v i l l l u l n e s s .  b e l b r e  t h e
Arb i t ra to r .  A l though the  Agency  nradc  severa l
a rgunrents  a t  a rb i t ra t ion ,  i t  d id  no t  respond to  the
Union 's  conten t ion  tha t  the  cor rec t iona l  o f f i cers
shou ld  be  ar .vardcc l  th rce  years  o1 'conrpensat io r r
bec i ruse  the  Agency  knou ' in -g lv  and w i l l fu l l y  v io la ted
the  I r t -SA.  . \ ce  Arvard  a t  U-10;  Except ion ,  A t tach .  B
(Management 's  C ' los ing  Argument  be fbre  the
Arbitrator).  To thc contrarl , ,  both the award and the
Agency 's  pos t -hcar ing  br ic l '  re t lec t  the  Agency 's
fa i lu re  to  ra ise  those issucs  in  tha t  fb runr .  In  fac t .  the
Agency  d id  no t  addrcss  any  aspec t  o t ' the  w i l l fu lness
quest io r l  on  wh ich  the  Arb i t ra to r  u l t in ra tc ly  ru led  in
h is  a rvard .  As  thc  ALrcncy  d id  no t  p resent  thosc
issues to the Arbitrator in the f lrst instance. i t  nray not
do  so  norv .  Wc thcre l i r rc  d isnr iss  the  Agency 's
except ion .

\ ' .  Decision

I 'he  Agency 's  except ion  is  d ismissed.


