
I i ITDERAL MIIDIA l lON AND

_ _ _ _ _ _! _9\q.u-_r4l_tqry _s_L_.]i y_Lll
IN 1- l lE Mr\  l l 'LR Olr  Al i l l l  lRAl ' lON

bctrveerr

AN,II]RICAN ITEDIIRATION OI;
( ;OV Ir l {NMEN'f  I IM PLO YEhS,
LOC'AL 302t)

LJn ion .
and

UNITED S-IATES DEPAIT'IN,IEN'I' OII
. I IJSTIC'8.  I l rDERAl.  I l t - r l t t rAt I  Cl l r
PI{ ISONS, I IC]I  SCHiJYI,KILL

\ t c t t c r .

f  MCS C'asc No. 05-0,1730

ARBII'ILA.I'OR: .lohn D. Nagl'. Esq.

AI'PL,ARANCF-S:

Iror thc Agencl': Il. Suzannc Courtncy. Ilsq.

Iror thc [Jnion: I lc id i  R. l ]urakicrr ' icz.  I rscy.

D[,CIStON ON AGENCY I{EQtJEST FOR LtST OF INDIVil) tJALS WHO IIAVE
EXPRESSED AN INTEREST IN RECI.]IVIN(; DAMAGES

ISS t lF l

Whcthcr the union should bc rcquired lo pror" ide the agcnc) , , r i th a l ist  o1'al l  indiv ic luals lho

havc expresscd an inlerest to date in rccciving darlages pursuant to the grievalrcc.

BACKGROUNI) AND FACTS

(ir ier .ance clocuutcrt ts datcd \4ay 25. 2005 arrcl  . lune 8. 2005 ( f  ormal ( i r icvancc I .ornt)

rvcrc iilcd bl the unittn. Iloth conlain iclcntical language in rcler.anl part. 
'l 'he)'allege 

thc grievant

to be ' 'A.F.G.E,.  l .ocal  i020 on behalfo1'al l  a l lccted bargaining unir  enrplolecs."  (Box i  o1'eaclr

lbnn.) Box 6 of cach lbrm rcqucsts infbrrration "ln r.vhal \va\' \\'erc cach ol'the fspeciltcd



directiVes. orders, statutcs or tlre Master Agrccntent betu'cen the partics] I'iolated ?" The

allcgations arc that "From 1vIa1 2'1. 2002. as r.vell as belbrc, and continuing and ongoing 1o thc

pfescnt the Agcncl  is recluir ing balgaining uni t  empiovces culrcnt lv c lassi l ied as l : l -SA non-

cxcnlpt .  10 bcgin r .vork pr ior to thc stan ol ' thcir  shi1l ."  I t  is  l i t r ther al lcgecl  as Ibl lo$s: "  l  hcre ue

appror inlatc lv l2J corrcct ional  ol l iccr posts in r .vhich this occurs cach t inte there is thc start  o l 'a

shill ancl the end o1'a shifi. Spccificall-v. all cmnlo)ees i.vho work at thcsc posts are no1 being paid

fbr compensablc prc-shi f i  and post-shi11 dut ics."  (enrphasis suppl ied)

In Bor 8. the renrcclv is requestctl. The documcnts sta1c. ilt rclc\'.rnt pa11. "Alr(ilr Local

3020 rcclucsts that cach al ' l l 'c tccl  bargaining uni t  menrbcr uho cxprcsses an rnrcrcsr rn rcccr ' "  r rrg

clamagcs bv signing the tut ion's requircd l i r rnrs be made ' 'hole in cvcrv wAv including but not

limitccl to an arvarcl o1'backpal under thc I]LSA."

l'osition of thc Agencl'

The Agcncl  requests that i t  bc provided u, i th a l ist  o l 'a l l  incl i r , iduals r ,vho havc cxpressed

an interest in receivi I r l . l  c lanragcs so that i t  "nral  propcr l l  dctcnd i tscl f  in this nrat tcr ."  Clounsel

contends that by sct t ing t tp proccdures bl  rvhich enrplor.ccs r .vho are aclvcrscly 'a l lcctcd rnust s igrr

r.rp il ther' \\'ant dam:rgcs. it is clcar thitt somc cmplol e cs arc all'ectcd and sor.r.rc are not. 
'l 

hs

Agency statcs thal it should be ar.varc rvhich indir,iduals clicl not sign up so that they,ntal, be

qucst ioned; and. i1 is argt tcd that those indiv idr.rals rvho do not bel ieve thel ,pcrtorm pre lnd post-

shi l t  act iv i t ics arc crucial  to thc n [er]c\ , 's  c. lsc.

Counse I adds that thc nunr-bcr n,'tnd,",Uuu,. .,i'ho clicl or clicl not sign uP could bc

signi t icant s incc i f  onl l  a srual l  nunrbcr s igned up lbr dantagcs. i t  could sho* that most

employccs do not bel icr 'e there are pre and post-shi l i  issues at FCI Schuvlki l l .



F inaliy. thc Agencv statcs that the union has several avcnues available should it fcel that

anl  of  i ts mentbers are being retal iated against 1br padicipat ing in this case. Ciounscl  argucs that

the possibiJ i ty ol 'potcnl ia l  repr isal  is outu'c ighed bv the Agencl 's abi l i t ) , to c lc l 'cnd i tscl l .

I 'osi t ion of  the Union

' l  
he lJnion rcsponcls that th is is a union- lv ide gr icvance cover ing al l  a l l 'ected bargairr ing

unit entploy'ees. and tlierelbrc even il'an cmployee has not signecl up 1br thc case. he ur she rs

covercd b) ' the gr icvance. I t  is pointed out that i f  the LJnion loses the gr ievancc. al l  cnrploy,ees at

FCI Schu.vJki l l  could possibl l 'bc precluclcd f ionr evcr col lcct ing F[.SA ovcrt imc lbr pcr lbrnrng

the rvork.  Counscl  states that thc Agencl 's at tonley rcprcscnt l t ive is ethical l l ,barred l ' t rnr

spcaking rv i th any o1' these cmplovccs rcgardless o1' ' " rhethcr thcl  have alreadl .completed a

consent,/retaincr 1brnr. 
'l 

hc [..]nion concludes that because the Agencl,callllot cplcstion 1he

emplovces. it has thilcd to afticulate anv lcgitimate purpose lbr obtaining the list: and. notcs tltat

the Llnion is s imi lal ly unable to quest ion managcnrcnt ol l lc ia ls.  Clounsel afsucs that " l issent ialh. .

the Agencl 'hopcs that by gctt ing the l ist  the L,nion rv i l l  har.c donc i1s r iork lbr.  i t  br  narror.vrrrg

clou'n t i rc pool  o1'pcoplc \ \ ' l to arc not support i r .e of  thc [ . ln ion's gr icrance .  .  . "

Ihe Union tLrrther contcncls that tlre conscnt/rel:rincr 1brr.r.r is nothing nrorc than a

proccdure by uhich the Union can lund tlie gricr"ance sincc case lar.v bars an arbitrator lionr

orclering a f'ederal agency to deduct a contingency f-ee liom cmpioyecs' damages chccks. Counsel

statcs thal  her f l rnt 's col lcct ion o1'consent, / rctainer lbrms is an ongoing process r ' "hich is no1

completc. and is appropriatell, provided cluring the dantages phase o1-the hcar.ing.

Counsel contcnds that i f the rel icf 'sought by thc Agcncl  is grantecl ,  i t  coul t l  exposc

enployees rvho have alrcadl' signed thc lbrms to rctaliation. ancl coulcl discourage ernplovces



who had not )ct signed the tbrnts tiont so doing as a rcsult of thc "questioning" oflhose

ern p lovees.

Ir inal ly.  thc LInion ci tcs -5 t . l .S.Cl.  rs 7l  l4(a)(1) l i r r  the proposir iOn that a labor orgrnir i l r i r ) r l

r i 'h ich becn accorclcd cxcl t ts ivc rccognit ion is 1hc cxclusivc rcprcscnt i l t ivc ol ' t l rc cntplol .ccs rn

the Lrni t  i t  represents and is cnt i t lcd to act fbr al l  emplovces in thc uni t .  I j lkour i  & l - lkour i .  I Ior .r

Arbitration Works, 212 (6'f ed.2t)03) is quotcd as lbllorvs: "lt is lvideh' acceptecl tlrat a union has

standing to l i lc  a group gr icvance that at lects a signi l icant port ion ol- the bargaining uni t ."  I t  is

further citcd lirr the concept that it is not nccessarv tlrat a grievancc liled by .r l,nion bc signcd b1,

an enrplol 'cc r .nenrber o1' thc bargaining uni t .  C'ounscl  acl t l i t ional l l  c i tcs language l ' r lnr

Denartncnt oi ' thc i ' r -avl ' .  Incl ian I  leacl .  MD ancl  A|( i l :  l .ocal  I  923, 57 Fl-RA 280 (200 I  )  rhat thc

FLSA's opt-in provision does not apply to glievancc and arbitration proceedings bccausc to clo so

rvould creatc an unneccssar) conflict bet$'een that requirenlent and thc scope ollhe Ljnion's

r ights as exclusivc represcntat ive of thc emplol"ces. 11 is concluded that l ,ocal  3020 has thc

ar- l thor i t ) ' to t i le gr icr ,ances on bchal l 'of  thc ent i rc bargt in ins uni t .  i rncl  that Woodlel ,  &

Mc(i i l ) ivar1's use and col lcct ion ol 'conscnt, i  re lainer l i r rms is a purcly,  intenral  mattcr bctr , ,ce n i t .

the union. and indiv ic lual  bargaining uni t  mcrlbers.

DECISI()N

If  the gr ier.ants in (his n.rat ter consistcd ofcorrcct iunal  cmplolecs u,ho hrd optecl  to c l l int

tlrat they \\ere not paid lor pre and post-sliili r.r'ork. liurtlamcntal principlcs oi'lair dealing r.vould

compe I mc to grant thc rclie l'rcquestecl since the Agcncy shoulcl. as of right. knor.v r.vho r.vas

bringing thc grievauce against it. llut the llled grievancc distinguishcs bet*,een thc grievarll.



rvhich in Box 6 ol Lhc grievancc(s) is deilncd as ''ql] cmplol,ees uho uork at lcorrectional

officerl posts. fall ofwhont] arc not being paid lirr compensablc prc-shiti and post-shili dr:ties"

(cntphasis suppl ied).  ancl  that pol t ion o1' the corrcct ional  ol l lcer *ork forcc n,hich elecls to "s ign

thc trniou's required lbrms" ancl  ma.v therclbrc recei lc damages. 
' l 'h is 

is a c lassic exlmplc o1'

rv l rat  is dcscr ibecl  in I l lkour i  & I l lkour i .  Horv Arbi t rat ion Works. 6 ' r 'cdi t ion. 211-212. as a "group

grievancc" or a "c lass act ion."  5 tJ.S.C. S 7l  l ;1(a) accords the unjon. as exclusivc rcprcscntar i re.

the l ight to act on bchal l  o l 'a l l  uni t  emplovees. Denartnrenl  o1' thc Nar ' ) , .  Indian Hcacl .  MD and

AI rGE t -oca l  1923 .  57  FLR.n  280 .  286  (2001) .

Since thc gr icvant is Locnl  3010 on bchl l l 'o l 'a l lcmployces uho *ork correct ional  ol l lccr

posts. it 1bl)orvs that 1he Agcncl''s attorne\,reprcscntalive is cthically barrcd liom speaking u,ith

any oI those emplolccs. ancl tl.rcrelbre tl.rc Agency has not establishcd a legitintate purpose 1br

obtaining the I ist  of  enrployccs rrho har,e complctcd the I jn ion's consent, / retaincr tbrm.

In its brief-. the l.lnion ollcred to pcrmit nte to cxar.r.tinc. in camcra. thc nuntbcr.ol'

errlplolces r'"ho have alreadv subnrittecl con scnt,/relain e r lbrms "so as to assualgc artr conccrns thc

AgcncY nlav havc that onl t  a 'smal l  nuurber '  ofemplotccs halc submit tccl  the lbrnr.  l lccausc

l .ocal  3020 has, b1 statutc and bv gcnelal  arbi t rat ion pr inciples,  the r ight to act on bchalfofal l

unit ernplovees. I decline its oflbr. 
'l 

hc grievance alleges that there are approxiniarely 123

conectional officer posts. Where rvould onc draw the line as to hou'rnany conscnt,/rctainer ftrnls

r .vould be necessary lo. just i ly the f i l ing ol ' thc gr ievancc'? Congrcss has alreaclv spokcn in

-5  LJ .S .C .  r s  7 l l 4 (a ) .

I have tro cloubt t]rat most ablc counsel lbr the Age ncy *,ill be able to lirshion a llnc

delensc utilizing naltagentcnt personncl rvho arc lirll1, lami ar u,ith the main issue. lr4arrasemcnt



persollnel are quite likelv to knorv which unit members are unsympathetic to thc [,'nion's c]aims

arld it will be possible lbr counsel to call sr.rclr people to testitl . I rvor.rld add that thc list ol peoplc

who havc signed thc co n sent'/rctaincr firrrls should propcrll be turnecl ovcr during the clamages

pl.rase t l l ' th is arbi t rat ion. i f ' rnr .  s ince that l is t  goes to the qucst ion ol 'damagcs and not to t l te

quest ion of  ident i l \ ing the gr icvant.  I r inal l l . I  wish to notc that I  have drarvn no conclusions. nor

based my decision on any allcgation maclc by lhe Union tliat Agency pcrsonnel have coerced or

mav coerce bargaining unit mcntbels,

In v ielv of  the fbregoing. the Agcncy's appl icat ion l i r r  a l ist  of  incl iv iduals rv l to l rave

cxpressecl an inlercst in rcceir.ing dantages is clcnied.

John D. Nag1" I :sq.
Arbi t rator

Fcbmary 29. 2008


