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For  t l rc  t  in ior r  l lc i t l i  I t .  l lur tk icu icz-  I rsr l

Dtcls loN oN AGII ,NCY RtQtJES'I '  FOR l . t .s ' I 'oF lNDrvi l )UALS WHO rrAVr. l
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Whct lrcr t l te ut l ion.shotr l t l  l t  r r . :quirccl  to pror, i tJc lhc ugcnc-r , , r i t5 a l ist  gl 'a l l  indi ' ic luals * 'he-r

havc expresscd an i t t terest to date i rr  rcccivingdanragcs prrrsuant to the gr ievance.

I}ACKGROt]NI) AN D I . 'A( "rS

(ir ievi tncc ci l - rct t t r tet l ts datcd \4a1, 15. 1005 lnd. lunc t t -  l (X) i  ( I . ' ( )rnral  ( j r ic 'arrcc Irr i rnr)

rvcrc l i lc i l  h1' thc unior l .  l lot l t  cort tair t  i t lcnt ical  larrguage irr  rc lcranl part . ' l -6ev al lcgc thc gr ieyant

to  be  "A 'F 'C.E.  l . t l ca l  i020  on  beha l l 'o l 'a l la f tcc ted  barga in ing  un i r  e rnp lg lccs . "  (Uox  I  . l ' eac5

lbnn.)Box 6of 'cach lhrrn rcqucsts infbrrnat ion " ln ruvhal wa1'ucrccach ol- the Ispcci l iccl



directives. orders. statutcs or the Master Agrccntent betu,ccn thc parrics.l Yiolatetl.l" 
-fhe

al lcgat ions i t rc that "Froln lV1ar '24- l0C)2. as rvcl las helorc, lnt i  colr t inui .g and .nq, ing t .  t6c

prcsc l l l  t l t c  Agc t tcv  i s  | cq t r i r ing  harua in ing  t r r r i t  cnrp lovccs  cur rcn l l_ r ' c l l ss i l j c t l  i r s  l : l .S i \  l r lp -

cxc l l lp t .  to  bcg in  rvork  p r io r  ro  ths .51 . , r .1  o l - thc i r  sh i l i . "  l t  i s  lu r thcra l l cgcc l  us  l i r l l o r rs :  . . l .hc rc  i l re

apprt)xi t l latclv 123 c0rrcct i t l t t l t l  o lhccr posts in uhich this sccurs caclr  t iprc thcrc is thc star l  t l l ' . .

shili and thc cntl ot'a shiti ' Spccificalll '. all cnrp-lo1gg5g[q:,rprk 4J,thcsc posts are nor being paid

l i rr  comperrsablc prc-shi l i  and post-srr i l i  c lur ics. ' '  (enrphasi.s suppl icdl

l l t  [ ]or tJ- t l te rct t lcclr  is rcqtrcstcd. f l te r locurncnts.sl i r lc.  i r r  rc lcvant pl l r t .  "n l r( i l :  l .pcal

3020 rcrlucsts thirt cach al'll:{!!_btuggu!ir_'g-!l]uurg!r&-c-r:lullrlquc-lqirrcrusr rrr r.cee ir irrg

danlagcs b) signing thgtt t t ion's. t 'cquirct j  l i rnr l i l rc rrr lde uhole iu cvcn.uav inclucl i 'c but rrut

l inrr tccl  to an arvard t l l 'back1ta1'  under thc IrLSA."

lDosit ion of thc Agencl '

The Agel lc l  reqLtcsls that i t  bc l l rovic ' led vr i th l  l isr  ol ' l l l  incl i r , idtur ls rv6tr  l r l rc cxprcsscd

an i t t terest i t t  rccei l i r t !  c latni tgcs so t l tat  i t  "rrr i r - l 'propcrl l  dclL 'ncl  i tscl l ' i r r  t l r is r , t tcr."  (  t rLrrrscl

cott tet lds that by'sctt i l lg up proccdures b-v rvhich cr lplolccs rr l ro arc aclvclsclr .al ' lcctet l  nrLrst s igrr

t tp i l  t l rcv u'an( damagcs- i t  is c lcar t l ta l  sor le cnrplo\ccs arc al lectct i  and sor lc arc not. ' l  hc

"\gency 
sla(cs that i t  shotr ld be arvarc rvhich indir , iduals dicl  not s ign up so t l ral  ther.  rnay. Lrc

qucst ioned. arrd'  i t  is argttcd thal  [ ] tosc indir . ' ic luals rvlro do nrr l  bel ieve they'pcr l i rn.n pre i rnt l  psst

shi{ i  act i r . , i t ics l rc:  cr.r . rc iul  to thc Aucnc-\ , 's casc.

( lot t l tsel  adds thi t t  lhc t t t t t t tbcl 'o l ' indivic luals rvho did or cl id rrot s igrr  t rp cerr lc l  t rc

signi f icarrt  s ir tcc i l -ot l l - r  a st t t i t l l  nunrbcr sigrrcd up lor drrrrrrges. i t  cor.r l i l  show thl l  nrost

enrployccs do rtot  bel icr,e t l tcrc arc pre and post-shi f i  issues at l .Cl  Schuvlki l l .



l ' inal iy ' .  thc Agen$'statcs thnt the union has severl l  avcnr.rcs avai lablc slrpuld i r  fcel  that

anr t l f  i ls r t tembcrs are being retal iated against tbr part ic iprt ing in this case. ( 'otrnscl  l rgrrcs l l l r t

the possibi l i ty ol-potcnt ial  rcpr isal  is outr , i 'c ighe<l h1,thc Agcncl"s abi l i t t , te clc lL 'r1l  i tscl l

Posit ion of thc Llnion

' l ' l te 
l ln ion rcspoltds that this is i t  urt ion-rvi t lc gr icvalrce co,u'cr ing al l  al lected hargai l i lg

unit  cnlplolccs- and t l te-rcf i l rc cvc' l r  i l 'an cnrployee has not signecl up l i r r  thc casc" l rc or s lrc is

covercd by the gr icvancc. I t  is poirr ted rrut that i f  t l rc t i r r ion loses the gr icrancc- ai lcnrplovcts l r t

FCI Scht l ,v- lk i l l  cotr lc l  possihl l  bc preclur lcd l iorn cvercol lcct i rrg I i l .SA eycrt i l rc l i r r  pcrfb.rr i .g

t l tc rrork.  Couttscl  statcs t l t t t t  l l tc Agcrrcl"s attorne) r 'c;rrcscrrtat i r ,c is ethicl l l l ,barrct l  l i r r l l

spcaki l lg rvi th an;- ol ' t l tcsc ct trplo-rcr.rs rcgarcl lcss ol 'uhct l rcr thcy have alreach,conrpr letr . ,c l  a

conscnl. / retaincr lbrr t t . ' lhc IJnion ctr tc ludes that becausc thc Agency caultst  ip lcst i ()n the

entplovccs- i t  has lai lcd to art iculate anv lcgi t inrate purposc lbr ohrtainirrg t l re l ist :  a 'd.  n. tcs t5r l

the  I ln io l r  i s  s in r i la r l y  t r t rab le  to  ques t io t t  n ranagcrncr r t  o l l l c ia ls .  ( 'ounsc l  a rgL lcs  t6a t  - ' l : sscn t ia l l r .

lhe Agerrcl ,  l ropcs that b_v gctt i r rg t l rc t ist  thc I  jn ion ui l l  har.c t lonc i ts uork lor i l  hr ni t rrorvrrrrr

t lon ' t t  t l t c  poc l l  . r l ' pc t lp le  l l l to  a rc  no t  suppor t i , ,e  o l ' t |e  l J l i . l r r ' s  g r ic r ,a r rce .  .  . "

l l tc [ - l r t ion l i r r ther ct l r t tcncls that t l te conscrr l / retairre r  l i l r rr  is not l r ing nl()rc l l l i . ln i r

proccdure by which the L. lnion can lund the gr icvance sirrcL'clse larv trars an arhi trat .r  l i .nr

ordering a t 'ederal  agency to dedtrct  a conrinqency rt-c r ior l  cmprol,ecs'danurges chccks. (-ounscr

statcs that l ter f l rnl 's ct t l lcct iol l  o l 'ccl t tscl t t l rctaiuer lbrrrrs is an ongoing proccss * l r ic l r  is lgt

contpletc- artd is i lppropriatclv prtrv idcd clur ing lhc dunragcs phasc el ' t l rc 6caripg.

Clounsel contct lds that i f ' the rcl ic l 'sought l ry thc Agr;ncr rs grarrtccl ,  i t  c:6ulcl  c\ [x)sc

ett lp lolces who have alrcadv signccl  thc lbrnrs to rctal iat ion" anrl  coulcldiscourirge enrplo;-cr- .s



who had not )'t-t signed the lbrnts lionr so rJoing as er rcsult of thc "clr.rcstiopils" gl'th6se

e rrrplovees.

t ina l l y '  t l t c  L ln ion  c i tcs  -5  t  I .S . ( l -  rs  7 l  l4 (aX l )  l i r r  t l r c  p ropo-s i t io r r  t l ra t  a  labor  ( ) rs i rn i r i l t i ( )n

iVlr ich bccrt  acct l ldcd cxcl trs ivc rccognit ion is lhc cxclusir .c rcprcscrrt i r t ive el ' t l rc ' ,p6yccs i rr

the t t l t i t  i t  represcr l ls and is cnt i t lcd to act lbral l  emplovccs in thc unit .  l : . lkourr & Llkouri . .L1qr

ArbiUalto!-\!!tr\s' 212 (6'h ect.2003) is quotc:d as fbllorus: "lr is r.vitlelr acceptecl rhar a union h:rs

starrding to l i lc a group sr icvat lcc that af lects a signi l icant port ion ol ' the bargaining ul i t . "  l t  is

fur l l tcr  c i tcd l0r thc ct ' r t lccpt that i t  is t tot  rrccessarv thi i l  l  gr icr, l r rcc l l tecl  br i r  ( , rr iorr  bc sig.ncr l  hy

art  cntplo,v-cc t ' l ' tc l l tber t l l ' t l tc bargaining rrni t .  ( 'ounscl acldi t ional l l  c i tcs larrguirgc l iorrr

f )c l , r t r t t t t cn t  o l ' t l r c  Nar . . r ' .  lnd ian  I Ie  .57  l r l_R^  2 t (0  (2001) r l r i l t  thc

FLSA's opt- in provision docs not applv to gr ievancc and arbi trat ion proceerl ings bccausc t6 ds sg

rvott ld creatc an Llnl lcccssary'ct lnt l ict  betu'e 'cn that requircnrc-nl  ant j  thc.scope tr [ ' t l rc Lirr i6n's

r ights as exclusivc rcprcscntat i i ,c ol ' thc enrplovccs. I t  is conclrr t ler l  ( l rar Local 1020 has thc

auth()r i tv to t l le gr icr" l t t tccs on bchal l 'ot ' thc cnt i rc bargairr i rrg uni l .  anr. l  t l rat  wggt l lcv dt

Mc(i i l l ivary s usc l rrrd eol lcct i t l t t  o l 'cottscnLirctaincr l i r rrns is a purclv i rr te:rrral  nr l l tcr  l rct*.cc, i t .

the union. and i l t t l iv idual hurgainirrg unit  rrrc-r lhers.

DE(]ISI(}N

l1 ' the gr ievl tnts i t t  th is t lat tcr consistccl  t t l 'corrt 'ct i r lual  cnrplolccs whr 6ld . l l tct l  1r c l . i , r

t l tat  thcv \ \ 'srq rrot paid l i r r  prc and post-slr i l r , , rork.  lLrrclanrcntal  pr inciplcs ol ' l 'a i rc lcal i rrg nrruLl

compel Inc to gral l t  t l rc rel ie l ' rccl t tcs(cd since t l rc Agcncy slroulcl .  as ol ' r ig lr t -  krrorv g61l rvas

bl inging t l tc sr ievattec against i t .  l lut  thc l i tcd gr ievancc dist inguishcs benr.een thc gr ievalt .



rvhiclr  rn Bt l . r  6 ol ' thc gr ievaltcc(s) i .s del inr:d as ".al lcnrplol 'ees who ugrk al  lcorrcct ional

ol i icer l  posts- fal lof  wlt t r l t t ]  i . t rc no( heing paid l i r rconrpensahlc prc-shi t i  ant l  psst-shi f i  dur ies"

(cnrpl tasis suppl ied).  al t t i  that l lor l . ion t l l ' the corrcc:t ional ol l iccr w' t l rk Ibrcc u,hich r : lcc1s (rr . .s igl l

thc trni t l t t 's requircd lbr l l -s" i tnd tni t -v thercl i r rc rcceivc iJunrascs. l l r is is a classic cxanrplc ol '

rv l tat  is dcscr ibet l  i r r  l . : lkouri  & l : lkouri .  Hoiv Arhi trat ion We-!:b.  6,r ,  cdi t ion. 2l  I  -2 12. as a - .grolrp

gr ievancc" or a "clas-s acl i t rn."  5 (  I .S.C rs 7l  I  . l (a) accords the rrnion. as exclusivc rcprcscptat i r  c.

the r ight to act on hchal l 'o l ' l l l  urr i l  emplor.ees. I )cpart l rrenl  ol-_thc Nar,v, lnr l ian l - lcacl .  VID and

Aj "C iL  Loc 'a t  1 t75 .  57  l r l .Rn 280.  t t i6  (100t ) .

S i r rce  lhc  g r icv i t t t l  i s  l .oc i t l  i0 l0  on  bcha l l 'o l 'a l l cnrp l t l yccs  u ,ho  ryork  c ' r rcc t i . ra l  o l l i cc r

l l t tsts '  i t  l i r l lows thrr t  the Agcncl 's at torncv reprcscntar ire is cthical tv Sarret l  l ionr speaki 'g u, i th

anv ol  those enrplolccs. at td thcrelbrc t l rc Agencv hrs rrol  cstabl ishcd a legi t i r rratc pLrrplse t i r r

obtaining the l ist  ( l l 'enrpl t lvccs wlto l ravc conrplstccl  thc ( inirrn 's ct lnscnl, / rctaincr tornr.

Ir t  i ts br ic l-  thc l ln icrn ol l i ' rccl  to plurnr i t  nte l ()  cxal l l inc. i i l  car lcr i l -  t l re l runthcr ol '

etr lplorces uho l tar 'e alrcat lv suhrrt i t tct l  conscnt/ret i t i r rer l i r rnrs - 's()  i ls t ()  i lssuiruc ar)r  c. .ccrrrs l l rc

Agcncv  t t t l t . v  h l tvc  tha t  o t l l t ' a ' s t t ta l l  nunrbcr 'o l 'e rnp lo l ' ccs  h l rc  subr r r i t t cc l  the  l i l r l r r .  I l ccausc

l-ocal -1020 lras'  b1 slat t l tc artd L-rv gutclal  arbi trat ion pl i rrc iJr lcs, t l rc r ight (o act o1 be5al l 'o l .al I

uni t  cmplot 'ecs. I  dccl inc i ts ofJbr.  lhc gr ievancc al leges that there are upprrrxinratelv l?j

corrccl i .nal  of l icer p.sts.  wherc rvorr ld o'c crraw rrrc r ine as [<l  h.u, , ran'corserrt i rct i r iner l i r rr 's

rvould be neccssary ro. iust i l i ' t l rc l i l ing ol ' thc gr icvirrrcc'? ( 'orrgrcss has alrca4r spekcn irr

- s  t J , S . ( : .  N  7 l l 4 ( a ) .

I  have rro doub( that n-rost ablc counset lbr thc

del 'e 'sc ut i l iz i 'g nranagerrcrt  pers()uncl rvho arc f i r l l r

Agcltcy u, i l l  he atr le lo l ; rshiolr  a l l r rc

lanr i l iar u, i t l r  t l re ntain issrre. N4anaucmcnt



persol ' l t1el  are quite l ikely to know which unit  nrembcrs arc ulrs;-nrpathet ic to t5c l ,nio ' 's c laims

arld i t  u ' i l l  bc possible lbrcottnsc' l  to cal l  .sr"rclr  people to tcst i fv.  I  n.or-r l t l  at ld lhat thc l ist  ol 'peoplc

who havc signcd thtr  conselt t / retai trcr l i lnns shoulcl  properl l  be {unrcd ovcr dur. i6rr  thc elauiagr:s

phase ol ' th is arhi trat ion. i t 'at l r .  s i t tce thal  l isr  -gocs t()  thc qucsl iun ol ' t iarnagcs antJ not to the

qt lest ion of iderrt i l r i r lg the grtcvat l t .  I r inal ly.  t  wish lo nr l tc that I  l rave drarvn no cor-rcl t rs ions. nor

bascd my dccision on at lY al lcgzrt iorr  madc by' the Llnion that Agenc.v pcrsonncl have cpcrcecl 6r

nlav coerce bargaining unit  mcnrbers.

I t t  v icrv ol ' thc l i r regoirrg. the Agcncy's appl icar iorr  l i r r  u l isr  ol- incl i i , i t lu l ls rv lro lulvc

cxprcsscd an intercst i r r  rcc.rrr  ing danragcs is clcnicd.

Iohn [) .  Nag1,- I :sr1
Arbitrator

Fcbnrarv ?9. 200tt
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