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11 Joint Fxhibit Book

Tab 1. Moving popers:

a. Dciober 4, 2005 letier, Intent to Pursue Arbilration regard fing Adverse Action
220 ges 1.3

b. Septomber 21, 2005, tetier oF Adverze Action: removal effective
-0

e, August 22, 2005, M. ('omicll{)’s memo on Grievant’s eral response Lo proposed
adverse aumn Paves 7-9

d. August 13, 2005, Grie Jc,n* s written response 1o proposed adverse ackion. Pages

(9]

P,
-

o,

=
h.

1G-11
July 2‘} 003, ietter to propose removal for 4 charges. Pages 12-16

Dl‘} :'L ‘\Cl}@ii L (6128 200.), 101' d“ f':)i.fi‘ﬁ.l'\ .Lﬁﬂl cin lOv'CCS 14 Luanb . Pages
& S J =

Nm’emmr 4. 2005, cover letter for Disgiplinary Action Log. Page 19
July 19, 2006, memo fo union, 12sponse to discovery requesl. Pages 20-22

Tap 20 Suppoeriing documentation. 87 pages
4. Incident report, August 12, 2004, Page l
b, Inierview report with inmaie, Ociober . 2004, Pages 2-3
¢. Photograph. poor guatity, of coments « 311 mate’s Jocker, Page 4

Page 2



0.

e . e o S
chus B and ATGE 3020; Jrievans Hlackwell ST

A

Telephene durnp for four FCI Schuylkill extensions, & pages inwhading cover.
ages 5416
Approved tolephong list for inmate dated July 31, 2601 Page

Yisiting Lisi for mmats, prepared August H. 2003 Pape 12

Aceount ielephione st run August 4, 2005, 5 approv ved numbers; D oumbornot

on the approved st Page 13

Intervicw m;"*( 11 with inmate. February 8, 2005, Pages 14-12

Warning and Assurance to Grievant, October 14, 2004: inrodaction
);ma.bcu\i iappropr iate relationship with an inmaie, preferential sreziment of

an ieunaic, hreach of sconrity. Page 10

Aftidavil by Grievant, October 14, 2004, Fagas‘ 7-18

Warning and Assurance o Grievant, May 24, :3 Absent Without L.eave.

by Urievant, May 24, 2005, Pages 21-23
sl Assurance 1o Grievant, January 25, 2000, insubordinaion and

mtpr{:f sional conduct, Page 24
Alhdavi by Orievan, January 25, 2005, Fa ;
AdTidavi b_v’ it Manager, Griev um 5 (,n}\.,{,'a supcrvisor, May 19, 20 (05, Pages

29-372

Sevam from his supervisor, dated May 18, 2005,

attendance and requiring supporting documentation io; medam}. causes ol
.

% Eu frons Griovant’s supervisor 1o 818 regarding Cripvant’s attendance;
i.\fi'ﬂfi:? 235 2005, Page 34

Memo from Linit Manager to Associate Wardes reg garding Griev
status on Pebraary 14 and 16, when Ie did not call in; February 23
e week” due o hospitatization; March 7. 2005, Pages 35-39
Affidavit from Licutenant regarding Gricvant's inteness on fanuary 17, 2005
(15 ninasesy January 15, 2005 (5 minute ), January 13, 2002 (30; o) plus
insubordination on January 17 when Lt spoke with Grigvant about 115 l2Tenoss:
with two supporting memos [rom Licutenant 1 Capiain on the dow of the
nucurrences. Pages 40-42

i)'v.ymsimmenw for Grievant for March 2004 through Pebruary 20405 5 dates
show “AWOL” in January and February 2005, Page 43

Payroll Record and Time Sheets tor Grisvant for January 9-22, 2090, Waelk |

ant’s AWOL
3 4

and Trestof

shows 125 hours AWOL: Week 2,25 hours, Pages 44-45
Payroti Record and Time Sheets for Grie m;ﬂ;: Tanuary 23 - February 52005,

Weelk 2 shows 8 hours AWOL. Pages 40-48
Payroil Record and hm:: Sheets for Grigvant r‘or February 6 - H 003, Wesk
7 shows 28 hours AWOL, On 4ff’ §/05. this was corrected to LWOP for Week

LR
o

o
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U;

Tab 5.
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Pavrol Record and Thne Sheets for Grievant for Febraary 20- Mareh 5. 2005

shows 14.25 hours AWGL.
Time and ﬁal{cndance Report for March 20 - Aprii 2, 2005, Week 1.6 NOUTS
AW Week 2, 4 hours AWOLL

Page 52

Page 53

Unit Stalt Schedales for April 3- July 2. 2005 and Daily Assigniment sosters

s Paolicios:

H
dated January 9, 130 14, 17 and Febraary 2, 2005,

Pages 54-84

L2003,
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Telephone deguiations for Immates; Metlonat: 5 S264 .07 January 31, 2MK2. Pages

%tanc';u.b of Emplovee Conduct, Change Notice: 342
Pages 29-66.  Includes Attachment A,

Offenses and Pepalties on pages 49-60.

Standard

0.09: Fehruary 5, 1999
Schedule of Disciplinary

Memo from Linil Manager on Telephone Procedures for Inmate © Calls June 9.

2605, with Institution Suppicment SCH 5264.07C dated June 8, 2085

Pages 1-10

. at!_as,hu.l.

Inmate Phone Information; report date June 26, 2006, Page [l

Phone Dump Itony Grizgvant's

Grievant’s Performance Appraisal for Aprit 1, 2004 - Marchi 31,200
periormance b Tweeeds Bxpe

Grievant's work assignment January 30 - February 3, 2005. 1

Iy
ik

office phone for May - July 2004, Pages 12-16

AR
B
',

Overall

ition. Pages 17-18

Memo to Crievant advising him of his transfer 1o the Sateliie Comp as a
Correctional Counselor; August 2, 2005, Advised that he must speak ¢ directly
iy the 1Tnit Manager it unable to get to work. Page 19

nues 20-21

FCY Schuylkil] Phone Directory. April 2065, Pages 22-28

Memao (o Warden from Grievant,
advanced sick leave due
Morao o Warden from Grievant,

oy asthma attack.

fanuary 28, 2005; request for 16 hours

Page |

March &,

2005 request for 14T hours

advanrced sick leave due to medical iliness. Page 2
Memo to Warden from Grievani. ¥

medical tilness. Page 3

March 8,

2005, for 20 hours LWOP due o
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d. Memo to Wea

rden from Grievanl, March 24, 2005 request for 4 hours LWOP
cit, Page 4

due 1o car ac

e, Meme o Warden from Grievant, May 31, 2005 request for Family vedical
[ eave Act hours (muunber unspectficd) for” lhma dates and times.” Jage

¢ Memo rom Warden to Grievant, June 13, 2005 in ceference o v above:

specifics reguired in order (o consider request. Page G

LA

g, Memo to Warden [rom Grievant, July 19, 2005; request for 6 hours LWOP dus
oy medical Hiness. Page 7
W Memo from Unit Manager o Grievani, April 1, 2004 re leave usege;

information needed (8 jtems), based on 1hc provided job description, from
physician vn physician’s letterhead. Pages 8140

i ”hvsm,nm s note, April 18, 2005, with diagrosis, needs o be on medication,

ardt “is expected 10 get belter.” Page 11

i Memo w Grievant from Tluman Resourcees, May 20,2005; requesiing more
specific information from the physician along with a copy of medical records;
position deseription and & Medical Release Torm included. Puorpose is fora
physician/specialist to assess Gricvant’s medical condition. Pages 12-20

¢ Delaware Dept. Of Labor, Division ol Uncnploynient | insurance Appeals,
Referce’s Decision, December 2, 2005 Grievant was not disquaiificd from
recelving unﬂ:s*p}ovmﬁfm bcmhis as the employer did net meet the just cause
stondard, Pages 21-2

1. Series of photographs of the inmates” telephon ¢ advising thet el conversations
on this phone are subject to monitoring; unrronitored attemey calls must be
requested from the Unit Team. Pages 20-28
Master Agreement: Pederal Bureau of Prisons and Councii of Prison Locals. American

Federation of Government Employees; March 9, 1998 - Mareh 8, 2001

Letter 1o Crievant from Unit Manager, fanuary 25, 2004; release [rom sich leave
restrictions after thres months

[ stier to Grievant from Dlnit Manager, Octoher 21, 20031 Grievant placed on sick leave
restriciions

Memo from Human Resouree Manager to Union, October 21, 2003; advising that

B
hargaining unit member was placed on sick leave monitoring on September 3, 2003
¥ = E
‘\ﬁczm from Unil Manager to Grievant, Aprit 8, 2003, Counscling Leter regarding sick
eave usage.
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L pages:

3

o

Tihue and Adendance | pm Pay Period 14, with Time Sheel July B 2045,
AWOL Week 1- 1.5 hours: Week 2 - 11.50 hours. Leave Record, ending balances:
\nnval 0, Sick 4, TOFF &, LWOP 5175, AWOL 89.75
Time snd Atendan
AVWOL Week 2 - 14 hours. Lcavc Record, ending oa
OTHR 10, }(}H“&L‘V‘VOE 51,75, AWOL 7675
Time and fm‘,mi ¢ Report, P‘ay Period 172, with Time Sheet; June 28, 2002
AWOL Week 2 - 2.3 hours. Leave Record. ending balances: Annual U sick O,
TOFF S, LWOP S 7 AWOL 66.75
Tine and Atendance R 'pm’t Pay Period 11 July 19, 2005 cotrected., AWOL
WWeok -8 bow 5211 hours, Leave Hecord, ending balances: Arnual 0,
Sick f, TOFE, 2. LWOP 39 75 AWOL 6825

ce Report, Pay Period 13, willi tne Sheets July 8.

i
H
*
i
ol

ances: Annual 1.0, 5

e and Attendance Report, Pay Peried T, héve 14, Zf‘f(}fﬁ. AW Woek 1 -8
fours: Week 2 - 19 hours.  Leave Recerd, wnding balances: Annual B, 5ick O,

TOFY R, WOV EAVER AWOL 7425

ne o SIS from Unit Manager, July 12, 2005; Grievant AWGL on July 11

Meno 1o %i 3 irom Unit Manager, July 23, 2005: Grievant AWOL on July 18 (1.5
hc;urs}w July 17 (10 hours), July 24 (10 hours). Pages 2-3

Memo from Acting Unit Manager to Associaw Warden, July 18, 2005; contioming
Grievant’s ﬁ.‘*« O, on July 18, Page 4

Routing =lip fram Unit Manager, duly

;Y Py
fae
H d{: 3

25 2065; [tem "AWOTL Mermo™ on Jrievant,

Miemo o 518 from Unil Manager, July 6, 2003; Grievant AWOL Sunday Jaiy 3
Page 6
Memo 1o S18 from Unit Manager, June 8, 2005; Gricvant AWOL June 7, 2005.
Page 7
Memo to SIS from Unit Manager, fune 17, 2005; summary for pay period 11; over
20 hours of unpaid leave status during this two week period. Page 8
Memo (o 918 from Unit Manager, June 27 2003; AWOL for one or more hours on
Tune 21, 22, and 23, Page 9
Memo (rom Acting Unit Manager (o Associate Warden. June 21, 2005 confirming
Grievans's laie arrive this date. Page 18
Moo from Associale Warden to Unit Manager, June 24, 2005, documenting
conversation with Gricvant in which he states he didn’t believe he veeded to call
i because he wasn't going 1o use annual leave; Grevant admitted he did not call

Page 6
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anyoene at the institulion to notily them he would be late to work. Page 1
k. Momo to Assoctule Warden [rom Acting Unit Manager, fone 22, 2005; confirming
Crrievant vne hour 2ie o work, Page 172

J. Memo o Unit Manager from case manager. June 23, 2005: confirming Grievant
one hour fale to work, Page 13
1. Four Memos rcuiz ng 1o an incident July 6, 2005 when Grievant had nolsigned out

a mdm after 4 pm., as previously directed, and Grievant’s lack of response for 45
minutes o Operations Lieulenant’s messages. Page 14-22

STIPULATIONS

1. Grievant gave one inmate telephone calls from May through July 2004

2. Grievant late on hay 13, 2005

3. Grievant's Unit Manager gave the Grievant a Counseling Jetier on May 18, 2805,

4. Crievant received the proposal for termination letter on July 20, 2005, This letier put the

Girigvant on notice ol the charges and specifications of the charges: gave Grievant the

opporiunity to respond o Warden orally and in writing,

3. Grievam responded m writing on August 13, 2003 and ovally on August 28, 20052

6. the Grevant had no prioy discipline; (;;mvam s performance was rated as “Tixceeds™ or
balter.

7. (ecastonatly the inmate clerl hud reason to be in Grievant’s oifice.

8. The policy on in Joinl Exhibit T, Tab 4, page 2. came into eflect after the Grievant left:

+

Institution Supplement SCH 5264.7C, Telephone Reguolations for lamates, daicd June 8,
2065

ISSUTL

Did the Agency take action for just and suflicient cause when it terminated Kevin Blackwellon
September 21, 20037 1§ not, what sheuld the remedy be?

CONTRACT REFERENCES

Articie 19 - Annual Leave

|72

celinn ¢, Emplovee reguests for unscheduled leave will be handled 1n accordance with
appiicable laws, rules, and regulations, including the Family and Medical Leave Act and the
“araily Friendly Leave Act

Page 7
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Article 20 - Sick Leave

Sention 2. Droployees will accrue and be grantd sick jeave in aecordance with apphicable
i ».;%,L{!dh ons, including:

sick Jeave may be used when an employee receives medical . L examinations o wealment
is incapacitated for the performance of duties by sickness,

3. except inan emergency situetion, any employee who witl be or is ahsent due to illness or
o )
i1

not }‘y WS _;psrw.‘nor, prior to the start of the empioyee’s shifl or as sbon as

Anicle 30 - Disciplinary and Adverse Actions
‘v\/!i, \1@;],}"....
Teglon b, Disciplinary zetions are defined as writien reprimand or suspensions of fourteen (14)

days or less, Adverse actions are deflned 2 s removals, suspensions of more than fourteen ()
davs, reductions in grade or pay. or futloughs of thirty (30) days or iess,

Seetion e, The parties eadorse the concept of progressive disciphine designed primarily W
correct and irnprove empioyee behavior, except that the parties recognize that there ure offenscs

s0 egrogious as [0 warrant severe sanctions for the first offense up 1o and including removal,
Article 31 - Grievance Procedure
ction b, Unless as provided in number two (2) below, the deciding afficial’s decision on

seiplinarv/adverse actions will be considered as the final response in the grievance procedure,
The parties are then {rce to condest the action in one (1) of twoy (2) ways:

5e¢
dis

{1} by going directly to arbitration if the grieving party agrees that the sole issue o be
ceided by the arbitrator is, “Was the disciplinary action 1aken for just and
sulficient cause, of if not, what shall be the remedy?”
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POLICY EXCLRRPTS

Telephone Regulations for Tnimales
SCH S264.078 - July 7, 2603
Local Policy

4. Procedures
A Velephone List Preparaion:
Paragraph 3: lnmates may not place calls to telephone numbers for which ail the
actual expenses for the call cannot be directly and ammcumk,i v deductod from the
mate’s nceount .. unless compelling circumstatces exist and prior approval 18
granted by the Associate Warden {Programs).

Maximum Length of Calls

A

Fnely inmate is allowed {ve {5) telephone calls per day. The maximum length for a
telephone call 1s 15 minutes.... An inmate must wait ene hour between successfal calls
to place an addiional call, (Beld print is in the solicy.)

TN LINE for Charges 1 ana 2

February 5, 1900 - Julv 7, 2003 Telephone policies for inmates. Local polivy cited abtve.
May - July 2004 - Grievans dinfed numbers 67 times for one inmate according o iclephone
records

08/12/64 inmate made allegations about Grievant, including preferential treatmen ntofan inmate

1471404 - Tnnete making 8/12/04 allepation interviewed by lntermal Affairs

{0/14/G4 - Grievand responded Lo allegations by alidavit. A Ldmitted possible breacn of seourity

in reference to unronitored

72708465 - Inmaie ahuL edly recciving preluumal reatmient intervicwed by Internad Al

03/31/05 - Grievast's annual performance review: exceeds expectations; doss not include
sttendance but does include the factor of maintaining security of the instittition

/12/05 - Grievant's telephone records for May - July 2004 dumped and ¢ nalyeed

Hairs

'.,P:

TIME LINE {or Charges 3 and 4

01713, 15, 17/65 - Grievant late to work each day; 13, 5, and 30 minutes respectively; Lioveparts
Grievant was insubordinate on 1/13/03 when questioned about why he was not on

fme
O3/07/05 - Uni Mdm woradvised Assoclate Warden of Grievant’s AWOL hours or February 34,
i6, 23,24, 25

01708 - 04/02/05 - Grievant has AWOL hones in {our of the eight pay periods

Page 9
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Sehuylkin and AFGE 30720: Grievant Blackwell GATN6

NSTE05 - Tnurediate supervisor advised Grievant in writing of excessive use of leave: mecical
documentation reguosied.

(15/24/05 - Grievant warned of investipation due to cxegssive usc of AWOL

06/14/03 - Pay peried 11 AWOL "‘7 hours {8 F 19

06/28/05 - Pay peried 120 ANWOL 2.5 hours

(70805 - Pay period 13; AWOL ;Q hours

’/),?fUS - Pay period 14 AWOL 12 hours (1.5 + 11.5)

Tl LINE for proposed removal

7i20465 - Unit Manager proposed in letter to Grievant his discharge based on 4 charges: (1}
Failure to foliow procedurss for graniing unmonitored tel ephone calls 10 vne inmate;
(2) Protferential treaunent of one inmate; (3) Absent Without Siticial Teave,
cveessive user () Failure o follow leave procedures

58/15/05 « Drievant responded in writing to proposed adversc actio
0R/22/05 - Jluman Resources documented Grievant's oral response 10 },mra,scu adverse action
(071705 - Warden s decision letter to terminate Grievant, effective this date at midnight

BACKGROUND

The Grievani has 27 years of {ederal service, including 17 years with the Federal Durcau of
Prisons, since May 23, 1988, Hewasa UGS~ 09 counselor at Schuylkill from Apnit 1984 until hig
discharge on Septeinber 21, EGUT;. According 1o his letier of August 15, 2002, be developed
asthimya a few years ag,o From duly 2004 until September 2005, he had been hospitalived tour
vimes, ncluding two irips o the hospital from FCL Schayikiil while e wes on duty. In nis
written response to the pmg;os.a,n charges on August 155, 2005, he noies 1hal only vecently had
he gained conirol of his asthma,

Foe Gricvant bad been advised and interviewed about several allegations: Oetober 2004 -
mi.l'edu_ctmﬂ of contraband. inappropriate relationship with an nmate, preferential trontinent of
an inmaie, breach of security; January 25, 2005 - insubordination and unprolessional conduct;
Mgy 24, 20035 - Absent Without Leave,

Thres different Unit Managers advised the Grievant in writing that his siel Jeave usage was of
comncern; one placed him on leave usage restriction requiring medica documentation,

On July 26,2005, the Grievan! received a proposal Tetter with four c‘nars_gcs: { 1) Failure o Follow
Procedures - Telephone Use by Tnmates {rom May - July 2004: (2} Profersntial Treatment of

frmates - allowed one inmaie an excessive number of calls from May 1o Tuly 2004 {3} Absent

[)LE\ 10



AU U6-30055 FUT Schuyikill and APGE 3020 Grievant Blackwell GG

Withowi (MTicial Teave - Jantary 2008 through March 2003; (4) Failure o Fellow Leave
Precedures. It is noted that the Grievant’s performance was nol at issue in the determination 1o
terminate hira, Te s consistently rated as exceeding expectations,

U August 2

2005, the Grievant was reassigned 1o work as a camp counselor,

{0 the charpes in the Tuly 2008 proposal letter in writing on August 15; he met with ihe 's’ari en
on Angust 22, 2003 to review the charges in detail. The Grievant was issued a {}cma‘wm EULcr

on nc,ptu"s her 21, 2005 which terminated his employment that day. On Oclober
union’s notiee o infent 1o pursue arbitration was prepared.

No arbitrability issues were raised at arbitration. Therefore, the issue was properly belore the
arbifralos.

MANAGEMENT POSITION

231; Agency cstablished that it had just and sufficient cause to discharpe Kevin Blackwell on
Seprember 21, 2005 by a preponderance of the evidence. This action was due (0 four charges

A
o

of misconduct: failure o follow procedures, preferential treatment of inmates, absencs withou
oifcial leave, and failure o follow leave procedures. Mr. Blackwell had ax }uquul orpoertuniy
{¢ respond to these charges, which he did both in writing on August 15, 2005 and or dly on

Lory et

Aungust 22, 2005,

Larze One - Failure 1o follow procedures, Preferential Treatment of Prisoners -Unmonitored
Cails: Program Staterment 5264.07, Telephone Regulations for Inmates, siales, © Stail are not to

by

aian )

taze relephone calts for inmates over the instiution telephone w»‘icm other than in situations
as indiculed 1 Section 10(e) and 14 {¢) of this Program Statement.” Scction 10{e) states, 7k
faception. The Warden may allow the placement of collect ealls for good cause.” The section
then oxplains “good cause™ such as “inmates who are new arrivals at the facility, pretrial inmates,
imnates in holdover states, iInmaes who are without funds, and in cases of family © 1“*‘sczg,cnu,n,b
Naotne of these cxeepiions appiied 1o the inmate who received the preferential treatment; he was
in none of the statuses deseribed, he had ielephone credits, and there was no validated fanuly
emergency. All exceptions muat se approved by the Warden. MNone of the calls made on Mr.
Biackwell’s telephone hy the inmate were approved by the Warden.

fry addition, the

ations require that ALL inmate phone calls are to be monitored. When

mimaies raake ca“ from p! hones set aside for inmates, those calls are recorded, o

{there 15 2
notice pcw_d forthe ;,E sphone bser stating the calls are recorded and monitored. In coses where
the inmate is allowed fo use other telephones, the calls are monitored by statll.  The only
exception to moniloring is when the umate’s call is placed o his attorney, The calls inguestion

were not to the inmate’s attorney, and Mr. Blackweli has adm%ﬁed that he could not hear or
widerstand the complete conversation, seme of which was conducted iy Spanish, which M.

FPage 11
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Bluckwell sizies he docs nor understand,

Mr, Blackwell 1y not r:iéspu g that he gave the inneic oo meny phone calis or thal Uns may
have been a breach ol security (Goind Fxiibit 1 tab 2 page 17). While he does acknowiledge that
I4 of the calls connected, the records mdicate that €7 telephone calls were mud
according to the Warden s testbmony {Transeript page 245), the phoene meniloring sysien
records a phone number when an actual connection is made,

s
Lot

‘E"!

On Charge one. then, M Blackwell does not dispute that he allowed one inmaie 1o make an
excessive number of phons ealls over a three-manth period, that these cally were not fully
ronitored, that be did not bave the Warden™s approval 1o wake these calls, and that by allowing
tie calls, Mr. Blackweli may have cavsed a breach of security.  Charge one ished
through My, Blackwell’s iestiviony,

Charge Twy - Fallure 1o Follow Procedures ,Fr' o Calls (Preterential Ureatment of Inmatesy:
Program Statemnent 520407, Bection 14 {¢) states “The Warden may direct the government o
bear the expense of inmate elephone use or ailm\f a call o be made collect under compelling
circumstances such as when an inmate has lost contact with his family or bes a famnily
gmergency.”

From May 20, 2064 o July 19, 2004, Mr. Blackwell gave 67 phone calls 1o one inmaie with no
compeiling circumsiances as defined by the regulations, Mr. Blackwell stated thai ials lnmate
checked on 2 sibling whao was hurt on a couple of nccasions and that this inmate had relationship
prodiems with a girlfriend (Blackwell affidavit, Joint Bxhibit { Tab 2, pages 17-18), e
of these reasons meet e conpelling circumstance standard. In addition, these calls were (1)
unmonitored and {23 not paid for by the inmate but by the taxpayers. This is preferential
treatment of an inmate due o ihe number of calls and the fact that they were free as well as
being a security risk because the calls were unmonitored. In his aifidavit, Mr. Blackowvell admits
that he wllowed twe many calls and that they were not properly monitored.

The fact that the wmaie was his clerk who was responsible in his duties does rot Justify the
fathue o follow procedures. Other inmates with similar e issues were not atforded the same
aceess to free, unmonitored phone calls. Tn faet, another Inmate complained that My, Blackwell’s

providing ol free vomomtored calls on a staf office phone was part of an untoward relotionship

petween Mr. Blackwell and his inmate clerk. The seriousness of this perce minn s the reasen
for regulations which specifically prohibil this type of conduct: Program Staiement 3420.09,
standartds ol Fmplovee Conduet, Section 9(¢) (1) (&) and (7) {Joint Exhibit 1. E“%‘, Ao third
document, pages 8-93. The Standards of Employes Conduct admonish staff'to “aveid situations
which give rise to a contlict ol interest or the dprh_.dss..hi,tfu aconflictofmerest.” The Standards
also profitbit empluyess from participating in “conduct which would lead 2 reasonable person
o question the employee™s impartiality.”
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Druring the hearmg, atour ol the facility revealed that inmates were clewrty alerted @0 the subject
of telephone monitoring, thet stafTactively monitored telephone calls, and that the {zcility had
deployed sophisticated computer-based telephone monitoring systems. The security reasons for
these systens and policies was explained.

YeltMr. Biackwell claimed 1! 1at he was following past practice buthe could not expliain why only
this one inmate received such pre Eu’umal reatment. Nor did he demonstrate that Tic,xlﬁd atlowed
similar prefevential treatment to other inmates over the years, Mr. Blackwell seewis to nresent
the argument (hat an unnained stalf member once authorized him to give an inmaic 2 Tee phone
call, Itis ludicrous to assume that onc authorized {ree pimnc call provided a past pracl;ce which
fed W 67 calls from a stall phone that were unmonitored. 1 Mr. Blackwell one had authorization
to give a phone call, that suggests that he should have known that he needed authorization to
give additional phone calls.

Mr. Blackwell’s own estimony subsiantiates this second charge. He adnuis that he allowed
excessive phone calls from his phone, thus making the taxpayers responsible for the bill, and that
hie was not able to adequately monitor the calls since he does not speak Spanish.

Charge Three - Excessive Absence Without Leave: Mr. Blackwell was charged with reporting
to work late or not at all on nine different dates fromm January 9 - March 31, 2005, At the
hearing. Mr. Blackwell either admitted the charge or did not deny the charge. His pay records
indicate that his pay was reduced on each of the nine occasions when he was scheduled to work.

Fheretore, Trom Mr. Blackwell™s testimony as well as the pay records, this charged is supported.

Charge Four - Failure to Follow 1eave Procedures: Annual Leave and Sick Leave requests are
govemned by, among other things, the Master Agreement (Articles 19 and 29, Section a.3).
Unless there s an cmergency, leave is 1o be requested “prior to the start of the employes s shift.”
Durig the arbitration, Mr. Blavkwel] stated, “In every case when | was going to be Iate, they
received a call from me. . T endled before the shift began.” (transcript page 98) Hmn»\,r on

page 106 of the transcript, Mr. Blackwel] states, in [e:,punqe to guestions about January 13, 14,
and 7. 2005, “As L do not carry a cell phone, 1 was unable to contact the Lieutenant’s office.”
This contradicts his testimony on page 105 of the transcript, in which he states that he called
Acting Lt Hinkle “while | was on the road.”

The records show that when M. Blackwell did call, he (1) did not speak with & supervisor as
required or (2} catled moor verbally reported being late upon his arrival, which was alfler the shill
had begun. This is substantiated by Unit Manager Amy Leonard’s March 31, 20053
memorandum: “Thursday, March 24, 2005, Mr. Blackweli called the Uinit Secretany s oitice and
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lefta voice message .. O March 25,2005, Mr. Blackwell was scheduled to begin work at §:00
am but did notreportuntil 10:06 am. 1asked where be was, and he replied, “Twas running late.”
Finally, on March 31, 2005, Mr. Blackwell was scheduled to pegin work at 8:60 am. Ms. Boris,

Unit Secretary, informed me be called at approximately $:00 am and said he had o peoblem with
his tre and dida"t know i he’d be in” (Joint Uxhibit 1, Tab 2, page 34}

Finally, when Mr. Blackwell made requests in writing, the requests were dated after the actual
date on which he had already taken leave. (Joint Exhibit 1, Tab 5, pages 1 - 5, 7)

Clearly, the record supports the charge ol not following leave procedures.

Penalty Determinetion: It is beyond guestion that Mr. Blackwell’s judgement as a correctional
worker and credibility as 2 law enforcement official have i*“ h,szm)»cd by bis actions, and
there is no length of suspension that would repair cither his judgement or im cradibiiiny, T

actions created o possible securily breach, Since we don’t know what the inmate snid on the
uamonitorad cails when he was speaking Spanish, we don’t know i there was a breach,

Any correctional workes who would bestow so much good fuith and trust i an inmate that the
security of the inmate telephone system was allowed to be breached canmol remain as an
effective correctional workers. The continued safety of the staff and inmates at the factlity
reguire that sound judgement be exercised by all staif, There is no evidence tal Mr. Blackwell
had any personal gain from this vielation of the rules, so it is clear that he lack the Judgement
required to be a correctional worker and a faw enforcement office with this Agency,

The mmates in the housing unit that observed or heard of Mr. Biackwell’s prefereantial freatinent
of one Inmate may continue to believe that staft had been subverted. This pereeption cannot be
repaired by simnply suspending Mr. Blackwell

Mr. Blackwell’s representative indicated that the removal of Mr. Blackwell was not consistent

vith the coneept of progressive discipling. Tlowever, the Standards of Lmplovee Conduct states,
“While the principies of progressive discipline will normally be applied, it is understood that
there are oflenses so egregious as 1o warrant severe sanctions for the first oficnse up (o and
including removal.” {Joini Exhibit 1. Tab 3, third document)

1

ivir. Blackwedl held the position of & law enforcement official who is held 1o a figher standard
of conduct than non-faw cmbrucmcm civil service members (Todd v Dept. Of Justice, 71 MSPR
326, 336; 1996). The safely of the inmates and staff at this facili ty demands that this standard
be maintained.

The sericusniess of Mr. Blackwell’s action in allowing unmonitored phone calls is demonstratesd
by an article in the Chicago Tribune, November 22, 2005, in which an inmate who was slowed
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an unmonitored phone cali mounied a blood egcape at the county courthouse three weeks later;
a leHow prison guard was kibled during the escape.

it ths case, My Blackwell was not transferred to other duties following the proposal letier. This

does not imply that s hehavior was not bad enough to be removed. There are other ways o
monitor a stafl member’s activiiies, In addition, there may be continuing invesUgaiive offorts
by other agt‘ncies_. such as the B which would mandaie the empioyee’s continuation in his
assigniment.

it is regrettable when it becomes necessary to remove any staflfmember, especially one whoe has
as much tme in service as M. Blackswvell has. But there was Just and sufficient cause o remove
M. Blackwell bgsbd on the proposed charges. and the table of penalties, which has been
negotiated with the umon. supports this decision. In fact, charges one and nwo alone provide
sutficient justification, and are similar fo a discharge upheld in Locat 301 and Bureau of Prisons,
FRCS Ivo, 2005-510G98, although the Agency has provided by a preponderance of the evidence
that all four charges wre supported. In accordance with Title 5, USC, Section 7707 {c} (1) (B),
the Agency has carried s burden and proved that all four charges should be sustained,

It is requested that the arbirator find for the Ageney and lcave the removal of M. Blackwell
undisturbed.

UNION POSITION

The Agency has violated Article 50, section (a) of the Negotiated Agreement by failing w apply

the Douglas Factors appropriately and failing to have st and sufficient causs for discharging Mr.

Blackwell, The Union’s arguments center on the {ollowing points:

A, Management virtually igoored the Douplas Factors in determining the appropriate
disciplinary action against Mr. Blackwell.

(1) Sertousness o ofiense: Allowing inmates calls on staff phones, amiving a fow minutes
late, and catling siaff o request leave are all accepted past practices at this nstitulion as

testified to by Mr. Blackwell, the unit secretary, and other case managers. Since other
inmaics were atlowed the same opportunities to make calls trom a staff telephone. there was
ne preferential reammeni of one inmatce.

(2 Dmplovee s igh fevel, ivpe of employment. conteets with the public, and praminence of

the peosition: Mr. Blackwzil's supervisor testified that Mr. Blackwell mainiz zcd an
“exceeds” evatuation both before and after the alleged misconduct. Therefore, it is clear that

even 1 the allegations are sustained, they did not alfzct his job xcrfarmzmcc.
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Chiamployee's posidisciplinary record: Mr. Blackwell had no previous discinline Juring his
17 vears of Burcaw of Prisons service

{4y Bmplovee's past work record, inelwding lenpth of service. performance on the ok, ability
o el along with feliow workers, and dependabilitv: Mr, Blackwell had z combined 1otal of
27 years of government service with no previous misconduct, and be reccived several
awards. He maintained an “exceeds” level of performance for the entire period of tme.

While there is some question of dependability sinee he is charged with being AWOL, the
first proposed discipline for this allegation is discharge. Even if this chargs sh,,id be
sustained. i carrios a nunimal sanction Tor the first offonse (see Jomt Exhibit 1, Tab 3,
Program Stotement 5420-09, Standards of Employee Conduct, Table of Penalties.
Altachment A, Pave 33
£5) Liffect of the ofiense on the cronlovee s ability 1o perform at a salisfaciory level and it
effect upon supcrvisors” confidence in the emplovee’s ability to perform assiyned dutics:
Despite the Warden’s testimony that ke lacked conlidence in Mr. Blackwell, the record
proves otherwise since Mr. Blackwell was raied as above the “satistaciory™ level even after
ha alleged meidents. Managanent continuzd 10 have enough confidence in Mr. Blackwell
t0 allow him {o remain i his counselor position for a year alter the telephone incidents, and
fie continued to be rated as “exceeds” on his performance evaluations. The Agencey’s actions
outweigh the Warden's statement.

{0) Censisieney of the penaliy with those imposed upon other emplovees 1or 1he same or
similar offenses: The sanitized copy of the institution’s discipline log shows a great disparity
in that other similarly situated employees received no discipline whereas Mr. Blackwell was

dlscharged.

{7} Consistengy of the penalty with any anolicable agencey table of penaliics: Since the Table
of Penaltics has a wide variance for most alleged offenses, consistency with the table can be
easily proved. The problem here is that the Warden appears to have determined that he
would have discharged Mr. Blackwell for his first AWOL offense in spite of the Hmiiations
of the Tabie of Penalties. This determination to go first 1o the most extreme penalty withou
consicering the rest of the Douglas Factors is a Harmful Proceduoral Bror that negates the
Warden's decision.

(8) The notoriety of the offense or its impact unon the reputation of the Avency: The alieged

offenses were not notorious and theee was no evidence that they had any zmpac{ on the
reputation of the Agenoy,

(9) dhe clarity with which the emplovee was on notice of anv rales that were violated in
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commetting the ofiznse, or that the employes had been warned gbout the conduct in guestion:
Neither Mr. Blackwell nor the other unitteam members who testified were aware of any rule
that they could not give inmates telephone calls; no other unit teum members were called by
management o westify otherwise. There was no evidenee of awareness of 2 rule that Hmited
the number of phone calls. There was evidence of a past practine of allowing stail 1o use
their discretion in giving inmates telephore calls on staff phoncs, and supervisors
participaicd in (his practice. A stalf member cannot be held accoutnable for 2 nractice that
they are not aware of or that has been called back into compliance without notice o the
alfected employees {sce Air Force Accounting ond Finonce Center, Lowry 418, CO wd
AFGE Local 2040, AIR S 13044 82-1 ARDB BISS: January 20, 1982)

There was no evidence that Mr. Blackwell had been warned that it his attendance did not
improve that there would be possible disciplinery conseguences.

Clearly, this Factor was also 1pnored.

Management failed fo established that staff, including Mr. Blackwell, were aware of and
followed the Program Statement on lnmate | Felephione Use, See arguments above in A (1)

Mr, Blackwell testified that he believe he was acting within the scope of his dutics when he

allowed the inmale 2 number of phone calls on a staff phone between May and July 2004,
Fhis was the samie opporiunity that other inmates were allowed. The Ageucy did not prove
that other inmates were not allowed this same opportunity,  Therefore, there was no
preferential treatment of one inmate.

Other team members also allowed inmates to make calls on staff phones; giviag telephone

calls 10 inmates has become o comrmon practice with no restriction on the mumber of calls
ailowed according to other witaesses, This was contirmed by testimony from another case
manager.

Farther, Mr. Blackwe!l was not told he could not allow inmate calls on siafi phones until
long after July 2004, This was confirmed by the testimony of the unit secretary.

When the iimate was atlowed calls on the statt phone, Mr. Blackwell monitored the calls
by sitting beside the mmate.

Otherinmates are aliowed nomonitored conversations when they are in the visits ng rocm five
days a week. Thercfore, the telephone calls in guestion did not threaten the instiwtion’s

security any more than these other conversations did,

fanagement failed 1o warn Mr Blackwell that disciplinary action could result if his
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attendance did not bmorove. By taking no action for several months, management
<.un<msua‘(‘u that his behaviors were acceptable. When an Investigation was finally
instituted, be was not asked about dates that are now in question

tn addition, management was woll aware of Mr. Blackwell’s health condition stace he bad
seen hosprtalized twice during this time from duty at the institution. Manageraent was also
aware that he was driving from Belaware to work; while the length of his commuie s not the
Agency’s probicnt. i is reasonable that weather, trafTic, or car problems would oceasionally
affect his sbility (o get to work on time or a1 ail.

Management failed o 25t :mmh that Mr. Blackwell did not follow leave procedures, The
Master Agreement, Article 20, Section 3 states that “._. any empioyee who will be or s absent
due o ilivess o infury, will notify the supervisor prior to the start of the einployec’s shift or
as 5000 as possible of the inability (o report for duty and the oxpected length ol absence.”
This s precisely whal My, Blackwell did on each oceasion,

i Blackwell wesiiliod that it was an acceplable past practice, whon reguesting leave, (o
speak {o someone oiner than your supervisor when that person was nof available, That was
confirmed by testimony from the unit secretary and another case manager who was celled s
a management witness.

Other stail were nol dmupimgd tor leaving voice mail requests {or leave when they could
not reach their suporvisors.

Although there were a few occasions when Mr. Blackwell was late for work, the AWOL
charges for which he was t2eminated cccurred within a fow days of each other snd were
n:(}%y fora ke mute. Al no time in the past have stafl members been terminated or
ormally disci p}m xd for being absent without leave in situations similar o these for which
:\fL Blackwell was charped.
Management failed io conduet an adequate mvestigation. Although management asserts that
67 telephone calls were made for one fiimate to numbers on his approved lst, vir. Blackwell
states that there was no answey on the calls shown as ene-minute calls, The Agency did not
establish that a conneetion had to be made in order for the phone number 1o show ap on the
rhone dump.

I another instancs of inadequate investigation, managementi’s investigator failed o ask My,
Blackwell about any of the dates on which he allegediy failed to follow ;;,d‘«t‘ procedures.

AWOL allcgations after May 18, 2003 were not part ol the adverse aclion packet, so that Mr,
Blackwell had no apportunity to relute these allegations.
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G As a 27-vear government emplovee with no previous disciphoe, there is reason o believe
that Mr. Bl m-ia wetl could continue his carcer without any further incident because ot the clear
direction that has now been given 1o him,

H.  Management failed to have just and sufficient cause for discharging Mr. Blackwell,

Termination for the allegations made was excessive discipline for an empioyee with ne prior
disciplinary record who has consistently been rated as “exceeds” level of performance espectally
whon there was no forewarning of possible disciplinary consequences. The union reguests that the
grievance be sustaincci that the adverse action be removed from any and all personned {tles, that
he be reinstated us @ Corrcetional Counselor, that he be assigned to an institution ol his choice, that
he be made whole for any lost pay and lost benefits including interesi.

DISCUSSION
Charge 1: Failure to Pollow Procedures on Inmate Telephone Calls

Management argued hat the rules regoired that calls from stat! telephones have  to be pre-
approved by the Warden, as stated in the Telephone Regulations. The witnesses provided varying
views of how procedures were implemented. Management quoted the rules; non-management
estified that unmoni Lumd inmate telephone calls did notrequire the Unit Manager’™s spproval: only
verification that there was a legitmate necd. The policy requiring Unit Manager approval was
made known in June 2003; the excessive phone calls for one inmalte oceurred betwesn May and
Jury 2004,

s .r‘“»

While 1t s appropriate for management (o institute policies which have an effect of removing the
empiation of inmale preferential treatment, such policies must be published prior 1o any
diseiplinary action for the violation of the policy. Unit Manager Leonard credibly believed that
the telephone policy she had written while she was at the Camp were in place when she arrived in
Lnit 2; the seoretary showed her a copy of the policy, But, since the secrctary did not follow the
policy. according to her testimony, it appears that the Unit Manager did not review the policy with
her employees or ask why she was not approving all uomeoentiered phone calls,

Ii 15 noted that the excessive lelephone calls were made a year or more before they were included
in a proposal letter and six months atier the conclusion of the mvestigation on this issue. The
CGrievam acknowle d es that he used  poor judgement 1n allowing an excessive numbcr of
telephone calls, whether that was 23 or 67, but waiting six months to 2 year Lo notify {he Grievani
that he was suhjrs:u to discipline 1s not timely and not effective use of discipline to correct
behavior,
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dhe Golevant vielated regulations miting the number and fength of telephone calls, but discipline
was nof timely. The Gricvont violated regulations that all non-attorney wlephone calis must be
moenitored. Because this is a serious security issue, discipline is warranted; due to the delay in
imposing discipline and no finther evidence of violation after July 2004 the penalty is ieduced
a written warning,

Charge 2: Preferential Treatment of Tninates

The Grievant admitted that, using his stalTtelephone. he dialed numbers on the inmale s approved
list tor one inmate an excessive number of times over a three month period in 2004, While the
Grmevant states that other inmates had the same opportunity to request an excessive number of
calls, the fact remains that this was an excessive number, and this is a clear violation of policy.

In addition, there does not appear f¢ have been a legitimate reason for allowing these calis to be
unmonitored.  The Grievant testified that he believed that the inmate did nel bave wlephone
eredits, but he did not offer any testimony on what sieps he took to verify that information. This
violates established policy.

1e tocal telephone policy clearly states that cach inmate s allowed five telephone calls per day
with a maximum length of 15 minutes for any one call and a toiad of 300 minutes tor the month.
The pelicy also states that inmnates must walt one hour between successful calls. This violates
nolicy.

The national peiicy  states “to ensure the lrust Fund’s continued {inancial integrity and for
institution security purposcs. inmates must place all personad telephone calis over the inmate
telephone system. Siaff are noi to place telephone calls tfor inmates over the institution telephone
system, other than in situations as indicated in Sections 10[ejand 14]c]” Scction 10]e] jists the
excepions o his policy, one of which is for inmates withoui funds: another is lor a family
emergency. Section [4{c]allows anexception for compelling eircumstances such as losing contact
with his {amily or a family cmergency. The Grievant vielated this policy.

Crievant did give prefercntial treatment to an inmate from May to July 2004, thus vielating facility
policics, but management’s allegaiions that this action affected his credibility with inmates and/or
the sceurity of the institution were not established and. therefore, this does not constitute just and
sufficient cause to accelerate the penally o a termination. Management wajted over six months
after the completion of the investigation to impose its penalty. This delay in imposing discipline
is excessive and negates the impact of any proposed progressive discipline. Therefore, this
discipline is reduced to a one-week suspension.
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Charge 3t BExeessive Absence Without Officisl Leave

The record indicales that the Grievant appesars to have 2 lax attitude toward his attendance, and the
Time Line for Attendance shows that this record was on a worsening trajectory in 2005, He had
been piaced on sick fvave restriction in October 2003 for zbuse of leave. While his statement that
he did not fotlow the restrictions given in 2003 was unreluted. the record s refiocts a problem
in 2003, When his supervisor warned hin in writing on May 18, 2003 of his exiromely low
balances 1o both sick and annuoal leave and requested documentation for any contiibuting medical
condition, the Grievant refused 1o =ign the warnmg. His reasons {or not being at work inciuded
“running tate” and car problems.

The Grievant’s atiendance record and lack Gfmnlpliarg >with the superviser’s directions certainly
merlied discipline. However, Ariicle 30 Section ¢ stales that the partics endorse the concept of
progressive discipling to comeet or improve cmp!oye‘ hehavior with exceptions for cgreogious
pehavior.  The Progressive Discipline concept suggests that employees receive warranted
discipline that will encourage them to correet their problem hehavior, The implication. therefore,
ts for a lesser penaliy (han discharge with a clear statement of the expected standards (how many
AWOLs will be allowed wathin a specified period) and the consequences of not wnwl.z.f_g the
problem behavior. [t docs not appear that the Grievant reacived this consideration in terms ol his
attendance record.

Since the Agency Jid not provide a clear standard of expectations along with the possible
consequences of not correcting his atlendance, discipline is not warranted on this charge.

Charge 4 Faiture 1o Follow Leave Procedures

When an emiployee s not abic 1o report on time, Article 20 Section a.3 of the Master Agreement
requites the employee o notify his supervisor prior to the start of shift. Testimony from various
witnesses established that employees do attempt to reach their supervisors first before resorting
to other menns of refaying this information. The Grievant’s testimony and the record fo not
indicate that the Grievant regularly attempted to contact his supervisor first. His only explanation
was that he belicved it was standard practice 1o simply leave a message with the unit.

in sprte of Article 20's requirement 10 place the cail prior to the start of the shift, the record
indicates that the Grievant did not always do this. In March 2005, he reported late {5 111mmes, 5
minutes, 30 minutes, 2 hours, 4 hours, or not report at alt) without notifying his supervisor or the
unil prics to lhe start of the shitl

i dune, 2003, in spite of having received a memo from the Linit Manager that any Isave other than

that already approved would have (o be approved by the Associate Warden while the i Jni Manager
was away for traiming, the {rievant determined that he did not nead 10 ask the Associnie Warden
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for leave when he was gomy o be late becuause he was not going 1o use annuad leave.

While the Grievant emiphasizes his asthma as the major cause of his poor atiendance, it appears
that he did not call thnely, he made no eifort to reach his supervisor when he did eall in. and he
did not feel an obligation (o consistenty vetto work on time. While 1t is understanaable that he
would be unable to report to work on the day following a trip to the hospital from work due to tus
asthma, it is not undersiandabie that he felt no obligation to report conststently by the start of hig
shift - not five minates leier - or, when hie was unable 10 do so. o call before the start ol his shull
Since he lives over two hours from the facilily, he should have been aware well before the start of
his shift when he was going to be late.

Wihile the Grievant oelioves that other emplovees also call in to the Unit Secretary or just feave
messages when they will be late, he had had conversations with his Unit Manager about hee
concerns sbout s sick Jesve usage, and in May 2005, he was advised in writing by this Uinit
Manager that he was te repori to work on i,

Having noted the Grievant’s lax atitude teward attendance and timeliness, it is also appropriate
to note what actions the institution should have taken since the Agency bears the burden of
providing support for just and sufficient cause to terminate. The Unit Manager reported regularly
on the Grievant’s use of feave time, paid and unpaid. While there is o clear policy in the Master
%grccmcm manzgement must implement that policy. When an employee does not ollow the

rufes, he i3 1o receive a clear wrillen warming that re-states the rule, tells how/when he violated the
ruk, tell what is expecied if there is something other than zero iolerance, and ©fl what the
consequences wili be if the rule ts not followed, and give adequate time to correct the behavior
(such as six months). With the Progressive Discipline concept (Article 30, Section ¢). some
disciplinary step below discharge is anticipated in order to allow the employee the opportunity (o
show that he has corrected his behavior.

While the Grievani had been on sick leave restriciions for the tast quarter of 2003, thore s no
evidence that he was clearly warned 111 2005 that continued vielation of Article 20 Section 3 could
fead te discipline. Therefore, in spite of the Unit Manager’s exgrressed “concern,” the Urievant was
tulied into b&wwng that he did not really need to improve his attendance. Without clear
notification, as stated above, discipline on this charge is not warranted.

Summary
Charge §: Orievant viojated regulations limiting the number and length of welephone calls,
but discipline was not timely. (ricvant violated regulations that ali non-attorney telephone

calismust be monttored. Bu,cause this s a serious sceurity issue, discipline is warranted; due
to the delay in imnposing diseipline and no further evidence of violation after Tuiy 2004, the
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penalty js reduced to a wriiien warning.

{harge 20 Goevant did give preferential treatment to an inmate from May to July 2004, thus
violating facility policies, but management’s alicgations that this action alfected his
credibility with inmates and/or the security of the institution were not established and.
therefore, this does not constitute just and sefficient cause 1o aceclerate the ponaliy 1o a
ermination. Manzgement waited over six months after the completion of the investigation
1o impose 118 penally. This delay in imposing discipline is excessive and negates the impact
of any propused progressive discipline. Therefore, this discipline is reduced to a one-week
Suspension.

Charge 5: Sinee the Agency did ot provide a clear standard of expectations along with the
pessible consequences of not correcting his attendance. discipline is not warranted on this
charge.

Charge 4: While the Grievant hag been on sick leave restrictions for the last quarter o 2003,
there 1s no evidence that he was clearly warned in 2005 that continued violation ol Article
20 Section 3 could lead to discipline. Therefore, in spite of the Unil Manager’s expressed
“concern,” the Grievant was lulled into believing that he did not really necd to inprove his
attendance.  Without clear notification, as stated above. discipline on this charge is not
warranted.

While the Douglas Factors allow the institution a range of penalties in dealing with the four
charges of the proposal fetier and various charges may be combined to determine the appropriate
level of discipling, those Factors do not discourage the use of progressive discipline uniess there
have been egregious violations,  The Grievant appears to have a very lax attifude toward
attendance and carrying his fair share of the burden of his duties. He does not appear 1o be willing
to communicate with kis supervisor when he 1s going to be late or absent. However, propressive
discipline meuns that clear cxpectations and possible consequences are Iaid out in writing and
disciplinary steps, such as requiring medical documentation, when required are followed up. Each
time the Grievant is late for work without talking directly to his supervisor should result in a
documented meeting with clear instructions and clear conseguences.

The preferential treatment of an inmate is clearly a security issue. If the institution believed that
the Grievant violated institttion policy by allowing excessive telephone calls in May through July
2004, then that information should have been reflected in the March 21, 2005 performance
evaluation which followed the completion of the investigation. By rating the Gricvant as “oxceods
expectations” on this element, he had every reason to helieve that the excessive telephone call issue
had been put to rest. Annuai evaluations should reflect what has occurred throughout the past vear;
there should be no surprises; there should be no omissions.

Page 23



o

oawitiman, Ph.b. Arbitrator, Mediae
sAorpbaer, Nudonal Academy of Achiirators

FROS 06-50057 FCE Sohuy kD aneg APGHE 2020, Gricvant Blackhweld SO0

DECISION AND AWARL

The gricvance is sustained in part and denied o part, Management did not have just and sulliciont
cause (o lerminete Grievants emgtoyiment for Charges 1, 3, or 4 or a combination thercofl Tl

sanalty for Charae 2 is reduced to o one-week suspension. The Cirievant 1s to he reinstated within
he PO svstem within forty-five (43) days of the dale of this decision,  [hs reinstalement is
siber 29, 2008, and backpay is awarded from September 29, 2005 1o his
reinstatement dare, This amount s o be paid to him ne laer than torty-Ive (43) davs fom the
date of this award unless the parties mutually agree 1o a dufferent date. The arbitrator retaing

B 1.

citemive as ol Se

FAUY Oa-50053 FUE Seliuylbiid and ARG 30260; Grievant iackwedi EHEHT

In order for progressive disaipiine o be elfective. penalties must be issued in s timely manner.
: i Tebruary 2005 of the excessive wiephone use, and there was no prios
warning thal policies were bcifsv violated. Instead of tshing disciplinary action in F!‘Hnmry o
Bdarch 2009, :

intervi

sidrievant learned that he execeded expectations tor helping o mudidain
sectrily e the nsbiuiien. !‘ whe 38 of the Muster Agreement, Section &2 indicoles L
craployres who are subject o un investigation where ne dsciptinary or ad

praposed, must be notified v itlin seven working days; where disciphinary setion is proposed. the
Master Agreoment does nol provide a fme Hmit, The Grievan could lave sssumed twt e
disciplinary sctlon was being considered sinee be did ot recelve notice within seven working
days, but a {our-monih delay scoms excessive.

H

verse action wif] bz

iy issue thal was pever dealt with etfoctively, While managen

ive use of Jeave, pald and unpaid, the consequences were never
mrinicated to the Grieveut entil the proposal letter, This s aol progressive discipline,
Th;- Cricvint stated that he had had diflically n establisihing a cogimnoer at worked for his asthnsa,
sut fie now has aa elctive rogimen. IMthat is true, then his attendance should have fmproved, bt
t does not appear to have improvad. This conflict in the Grievant's perceptions of his healts
;H'flhltm.\* should huve been pointed cut to him with facts — dates and times — with z clest statoment

continued 1 ament ex
cleaid

ol expectations and possitle consequences i1 his attendance did not improve.

Trrievant |

) barged with vi Oldl ng leave-requesting, procedures, 2 speciiied in the Muster
Aazrc*:mz,nu.armi 20 Seotiona, 3. Hewever, manugement must fellow through on the consisient
mmplowentaton of the Agresment. [n combination with the Progressive Discipiine coneept

{Artiche ctien ob, the

b Griovant must be clearly notitied of the polioy. the agones’s
“x*)ec{a’.&iom, and the possible consequenee of continued vielation w0 that the employvec has a [ir
chance of correcting his behavior. 10he is placed o on ailendance restricuon regu

dng himoo
fotlow more stringsnt rudes {or aset period of time {like six monihs}, management must be coriain
that those restrivtions are being adhered to. When the emplovee iy julled into thinking that the

riles don’t really spply o Bo, discipline for those past actions 18 not wareanied.

tis entirely possibie that the Grievant's attendance record will pow be reviewed and Ul some
:'.ismplmgr} ru.r.\r(i that falls within the realm of progressive disciphine will ocowr with due
consideration of the luck ol any prior disciplinary action other tha the stiendance restricton inthe
st guarter o7 2003, But, as of July 2005, the institution had not given the Grievan sufficient
oppertlunity o nderstand what rudes he must follow to request leave, how much leave will be
wicrated before he faces some surt o suspension. and that continued disregard for his obligation
1o gt o work, get 1o work ai his duty station on thne, and to communicate dircetly with
supervisor ca leaed fo termination.




