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INTITODUCTION
'l'lie 

partics to this proceeding. the Department of Justice, Federal Correctional Complex

in Colcnlan. F' loricla (hereinafter cal led the Employer or the Agency) and the American

Federation of Governntent Employees, Local No. 506 (the Union) have taken the grievance

specil icd in . loirt t  lrxhibit 3 to arbitrat ion. By mutual agreement, an arbitrat ion hearing was held

before tlic undcrsigncd arbitrator on February 24,2011, in Coleman, Florida. At this hearing,

both parties werc af'lorded the opportunity to present all the evidence they deemed appropriate

and relevant. All tcstimony was taken under oath. The hearing was stenographically recorded



and a \\'ritten rccord produced. Both parties provided post-hearing brief-s, which were lully

considered befbrc the issuance of this decision.l

The part ics st ipLrlated that thc col lective bargaining agrecmcnt (known as the Master

Agrecnrcnt) ncgotiatcd in March of 1998 is st i l l  in efl 'ect (.1t. Exh. l0). 1'his Agreenrent was

entercd into by thc licclcral Bureau ol'Prisons and the Council (hcreafler rel'erred to as the

Council) of Prison Locals, of the American Federal of Government Employees. Under the terms

of this Master Agrcentcnt, the Agency recognizes the Council as the exclusive representative of

"al l  employees cntploycd by the Federal Bureau of Prisons, with the exception of the employccs

of thc Ccntral Ollrce".r The local involved in these proceedings, Local 506 is an aflr l iate of the

Council  rcprescntit tg al l  of the ernployees ol ' the Agency in the described unit at i ts Colenian,

I r lor ida,  lac i l i t l ' .

ISSUES

-l'he 
Union takes the position that the only issue to be arbitrated at this proceeding is

whethcr or not thc Agency violated the terms of the collcctive bargaining agreement by changing

the long establishcd past practice of having all officers arnred when escorting an inmate off

premiscs lbr nrccl ical reasons.

-l'he 
Agcrtcy took a more expansive approach regarding the issues to be decided by this

arbitrator. 'l 'hus. 
thc Agcncy argues the 3 issues to be decided are:

l. Whether the grievance is procedurally def'ective (i.e., untimely)

2. Whether thc grievance is arbitrable and/or

'  At the outset. I wish to convey my sincere thanks to the parties and their respective representatives forthe
professiorra l isnr  thct 'cxhib i ted at  th is  hear ing whi le  at  the same t ime st rongly advocat ing and defending thei r
respect ive posi t ions.
'  J t .  Exh .  10 ,  A r t i c l c  l .  -  Recoen i t i on



3. Assuming tl-re grievance was timely flled and the matter subject to arbitrability, whether

t lre Agcnl 'properly exercised its r ights under Section 5, USC 7106and Art icle 5 of the

Collectivc I largaining Agreenrent.

GRI EVANCE AN D PEIITINENT CONTITACT PROVI S IONS

1-he partics .jointly introduced the grievance ll led on this matter (Jt. I ixh. 3). The Union's

grievancc. in bricl.  al lcgcs that the Agency violated the tcrnts of the part ies'col lective

bargaining agrccnrct-rt,  spcci l ical ly the fcl l lowing art icles: Arl icles 3, section c; 4, sections b

a n d  c .  u n d 2 7 .

n I{ ' l ' lCl- lr 3 - GOVERNING REGULAI'IONS

Scction a. Both part ics mutually agrec that this Agreement takes

plcccdcncc over any Bureau policy, procedurc, and/or rcgulation which

is not dcrived l iom higher government-wide laws. rules. and regulations.

l. Local supplemental agreements will take precedence over any Agency

issuance derived or generated at the local level.

Scction b. In the administration of al l  matters covered by this Agreement,

Agcncy ol] lcials, Union off icials, and employees are governed by exist ing

rurcl/or lirtr-rre laws. rules, and government-wide regulation at the time this

Agreement goes into eff'ect.

Scction c. 
'l 'he 

Unior-r and Agency representatives, when notified by

thc othcr party, will meet and negotiate on any and all policies, practices,

ancl procedures which impact conditions of employment, where required

by 5 USC 7106.7114, and7117, and other applicable government-wide

rcgLrlations, prior to implementation of any policies, practices, andlor

procedures.



AITI' ICI-E 4 - RELATIONSHIP OF THIS AGREEMENT TO BUREAU

I'OLICIES. REGULATIONS. AND PRACTICES

Scction b. on matters which are not covered in sr.rpplemental agreements

at the local level, all rvritten benefits, or practices and understandings

bctrvecn the parlies implementing this Agreement, which are negotiable,

shiill not be changed unless agreed to in writing by the parties.

Scction c. 
' l 'he 

Employer wil lprovide expedit ious notif ication of the

cliungcs to be iniplemented in working c<-rnditions at the local level.

SLrch changes wil l  be negotiatcd in accordance with the provisions of

this Agrccment.

Section a. Subject to Sectiort b of this article, rrothing in this section shall

allcct thc authority ol'any Management oflicial of the Agency, in

accordance wi th  5 USC. Sect ion 7106:

l. 
'l-o 

dctermine the nrission, budget, organization, number of

crrployees, and internal security practices of the Agency; and

?. in accordance with applicable laws-

a. to hire, assign, direct, layofl, and retain employees in the agency, or

to suspend, remove, reduce in grade or pay, or to take other disciplinary

action against such entployees;

b. to assign work, to ntake determinations with respect to contracting

ottt, and to determine the personnel by which the agency's operations shall

be conducted:

'The language quotcd herein was extracted in  i ts  ent i rety  f rorn the Statute (5 U.S.C.7106)

T



c. with respect to filling positions, to make selections for appointments

liom-

(1) among properly ranked and certifled candidates fbr promotions; or

(2) arry other appropriate source; and

d. to take whatever actions nray be necessary to carry out the ageltcy

nrission durins emersencies.

Scction b. Nothing in this section shall  preclude any agency and any labor

organizution f iom negotiat ing.

l .  At thc clection o1 thc Agency, on the numbers, types, and grades of employees

or positions assigned to any organizational sub-division, work project, or lour

o1'dr-rty, or the technology, methods, and means o1-perlbrming work;

2. I)roccdures which managentent ofl icials of the Agency wil l  observe in

cxercising any authority r"rnder this Agrecment; or

3. Appropriate arrangements for employees advcrsely alfected by the exercisc of

any authority under this scction by such management officials.

ARTICI , I ]  27 -  I I I ]ALTFI  AND SAFETY

Scction a. There are essentially two (2) distinct areas of concern regarding

thc saf-ety and health o1'employees in the Federal Bureau of Prisons:

l. the lirst, which affects the safety and well-being of employees, involves the

inherent hazards of a correctional environment: and

2. the sccond, which affects the saf-ety and health of employees, involves thc

inherent hazards associated with the normal industrial operations found

throughout the Federal Bureau of Prisons.



With respect to the first, the Employer agrees to lower those inherent hazards to

the lowcst possible level, without relinquishing its rights under 5 USC 7106. The

Union rccognizes that by the very nature o1'the duties associated with supervising

attcl control l ing inmates, these hazards can never be completely el iminated.

With respcct to thc second. the Employer agrees to furnish to employees placcs

ancl conciitions of employment that are free from recognized hazards that are

catrsing or are likely to cause death or serious physical harm, in accordance with

all applicable f'ederal laws, standards, codes. regulations, and executive orders.

Section b. 
'l 'he 

parties agree that participation in and n-ronitoring ol-saf'ety

l lrogranls by the Union is essential to the sl lccess of these programs.' l 'he Union

rccogr.r izcs that the Enrployer enrploys Sal-ety and Health Special ists whose

prinlary lunction is to oversee the sal'ety and health progranls at each institution.

l .  i t  is understood by the part ies that the Eniployer has the responsibi l i ty for

providing infbrmation and training on health and safety issues. l'he Union at thc

appropriate level will have the opportunity to provide input into any saf.ety

progrants or policy developntent; and

2. althotrgh the Employer employs Health and Saf-ety Special ists whose prinrary

lirnction is to oversee the health and safety programs at each facility,

representatives of the Occupational Saf'ety and Health Adn-rinistration (OSHA),

Lnvironmental Protection Agency (EPA), Centers fbr Disease Control (CDC).

attcl othcr regr.rlatory and enfbrcement agencies that have a primary function of

aclministcring the laws, rules, regulations, codes, standards, and executive ordcrs

rclated to health and safety matters are the recognized authorities when issues

inr.'olving health and safety are raised,

ARTICI.E 3I - GRIEVANCE PROCEDURE

Scction d. Grievances must be filed within fbfiy (40) calendar days of the date of



tlte alleged grievable occurrence. If need, both parties will devote up to ten (10)

days of the fbrty (40) to the infbrmal resolution process. If a party becomes aware

o1'an allcged grievable event more than fbrty (40) calendar days after its

occLrrrence, the grievance must be filed within fbrty (40) calendar days liom the

clatc thc party liling the grievancc can reasonably be expected to have beconre

awitre o1'the occLlrrence. A grievance can be flled fbr violations within the lilb o1'

tltis contract, however. where the statutes provide fbr a longer filing period, then

thc statutory period wor.rld control.

PIr l{ ' l ' lNENl' I ] trDERAL STA'|UTE 5 U.S.C.. SECTION 7106-

EMPLOYER RIGHTS

Scct ion I  In  accordance wi th  the prov is ionsconta ined in  5 U.S.C.  $ 7106,

Nluttagelncnt Rights. the Ernployer retains the right, consistent with applicablc

lari s ancl rcgulations:

(l) to dctcrmine the nrission, budget, organization, number of employees, and

intcrnal secr"rrity practices o1'the agency; and

(2) in accordance with applicable laws-

(a) to hire, assign, direct, layofl, and retain employees in the agency, or to

suspend, remove, reduce in grade or pay. or to take other disciplinary

action against such entployees;

(b) to assign work, to make detenninations with respect to contracting out,

and to determine the personnel by which the agency's operations shall be

conducted:

(c) with respect to filling positions, to make selections for appointments

1l'om-

(i) among properly ranked and certified candidates for promotions;

or



(ii) any other appropriate source; and

(d) to take whatcver actions may be necessary to carry out the agency

rn iss ion dur ing cnrergcncics

I{ ELEVANT PROGRAM S'fATEMENT S

PI{OGRAM STATEMENT 5538.04 - Decenrber 23, 19964 - Escorred Trips

PURPOSE AND scoPE - The Bureau of Prisons provides approved inmates

*ith stall'-escorted trips into the community fbr such purposes as receiving

Illcclical treatment not otherwise available, fbr visiting a critically-ill member of

thc innratc's immcdiate lamily, or for part icipating in program or work-relatcd

l i rnct ions.

12. SITI,ECTION OF ESCORTS. The Captain, in consultation with the Health

Scrvices Administrator, the Unit Manager. or others, as appropriate, selects

escortitlg staff. The Captain shall indicate, on the approval fbrm, the specilic stall

Illclllbcr. ordinarily escorting staffwith the highest comectional services rank,

w'lto is to serve as the officer-in-charge (OIC). 'l"his person shall have decision-

nraking aLrthority and responsibi l i ty while on the escorted tr ip.

l2(a)(2). Weapotrs. At least one staff escort must be armed. Staff in the fol low

vehicle ntust also be armed.

l2(b)( 1) A minimunr of two staff escorts for the first inmate, with one additional

stall'tllcrnber are required fbr each additional inmate. The Warden may require

arl aciditional nuntber of escorts if he/she determines it is warranted. At least one

of thc staff escorts must be a non-probationary staff member.

o Jt .  Exh.  7



12(b) (2). Weapons. The Warden has the authority to determine if the escorting

stall'will be armed. If weapons are authorized, a minimum of two staff escorts

shall escort IN custody inmates with at least one stafimember armed.

PI{OCRn M STATEMENT 5558. l4  -  August24,2000'

L Purpose and Scope. To establish policy and procedures on the carrying and

Lrse o1'firearms bv staff.

7. Carrying of llreanns. Whcn approved by the Warden, institution staff are

pcrntittcd to carry firearms when transporting innrates or participating in escapc

hunts and when assigned to security posts requiring firearms as standard

cilLripnrcnt.

FINDINGS OF FACT'

' l 'he 
Colcnran l i rc i l i ty  is  one of  l l6 lac i l i t ies operatcd by t l ie  U.S.  Br- r reau of  Pr isons

(BOP). a conlpoltcnt ol ' the United States Departmcnt of . f  usticc. I t  commenced opcrations in

2001 (tr:  1 34). In total. BOP houses over 200,000 inmates (tr:  40) employing approximately

36.000 ctnployecs (tr:  4l).  The Agency's counsel, Mr. LaMasterrepresented at thc hearing

without contradict ion that BOP is the largest agency within the Department of Justice.

' fhe 
l iedcral Correction Complcx (FCC) at Coleman Cornplex consists of two

penitentiaries dcsignatcrl as [JSP-16 and USP-2 and houses inmates in three separate faci l i t ies

designii tcd as "l ,orv Sccurity", "Medium security" and a "Camp" (tr:  175). Each laci l i ty has its

own rvardetr ancl tltese rvardens report to the complex warden who, at all material times herein,

was Warden Drcrv (tr: 59). The "Camp" houses inmates who are considered low risk. This

t  J t .  Exh.  6
6 The events leadinq to the gr ievance in th is  ntat terresul t ing in  th is  arb i t rat ion occurred at  USP- l

9



"Cantp" has no l'ence in which to keep inmates (tr: 83). The next higher level of inmates is

housed in what is relcrred to as "Low End" (tr: 84). These inmates are considered higher risk

and thcrclbre arc kept bchind the fence of the FCC. Next, requir ing higher secr-rr i ty are thosc

dcsignatcd as "lvlcdiunr Encl" and these inmates are behind what was rel-crred to as a "doublc

l'encc lirte" (tr: ll '1). 
-fltc 

prison designated as "High End" houses those inmales classilied as

"high sccurity innrates" (tr: 84) requiring the most care in handling. The record reflects,

Itowevcr, that as a result of lack of space and adjustment levels, the medium security prison has

inmatcs considerccl "high security" inmates (tr:  85). Addit ionally. a medium security inmatc is

placed i l t  the high sccurity prison as a result of f-actors such as thc inmate being part of a security

threat grtlLlp.

l rC(l at ( 'olcttt iut is part ol ' thc Southern Region ol 'BOP. 
' fhe 

Southern Region, operating

out of Atlanta, Gcorgia. is supervised by a Regional Director who, at al l  relevant t imes herein,

was a IVlr. I  Iolt  (tL: 60).

I lecord c'n' iclencc eslablishes that the "security" faci l i t ies at FCC have procedures for

escort i t lg inmatcs rvho need medical treatment outside the faci l i ty. Under these procedures, i f

thc cl inical dircctor dctcrmines that an inmate needs to leave the faci l i ty for medical reasons,

Form 508 is prcparcd sccking concurrence to send the inmate for medical treatment outside the

laci l i ty. From tl tc nrcdical section, Form 508 goes to the Case Management Coordinator (CMC)

who cvalttatcs lionr.t 5Oti and the circumstances requiring the inrnate to leave the prison. The

CMC thcn incltrclcs in l"orm 508, his recommendation regarding the request. Afierwards, in

sequential order. it goes to the special investigative supervisor, to the chief correctional

supervisor (a supcrvisor with the rank of captain) and finally to the Associate Warden who on

l 0



behalf of the Warclcn. dctermines whether or not the inmate in question will leave the facility. 7

Part ol'the revierv conclucted by the supervisory staff includes how many ofl-rcers would

acconrpany the innratc.

l 'hc record tcsti trony also establishes thatpriorto the arrival of new Warden Scott

Middlcbrooks in May o1'2008, t l ' re practice at the faci l i ty was that al l  off lcers escort ing an inrnate

fbr mcdical treatnrcnt outside the facility, including the ollcer handling the inmate, would carry

a flrearnr. For cxanrplc. Senior Office Specialist at the USPI Keith Bernard Green credibly

testi f lcd that f ionr the bcginning of his employment. Apri l  2001. unti l  approximatcly 2008, thc

practicc at the l irci l i ty lvas that al l  ol l lcers escort ing an inmate lbr medical treatment outsidc the

faci l i ty w'ould carry wcapons, including the o1ficer assigned to handlc thc inmatc. This

proccdut'c was practiccd regardless o1' whether two or more of flcers escorted the inmate (tr: I I I -

I  l2). Oll icer Grccn's tcstimony regarding prc-May 2008 procedures fbr the numbcr of of l lccrs

carrying weapons to escort innratcs outside the lacility fbr rnedical treatment is supported by

rel iablc tcstimotty l iom other witnesses such as Senior Off icer Special ist Mitchell  D'Angeli l lo

(tr:  134-135), Stc"'c Picrson. Lock and Security Special ist (tr:143-144) and Robcrt Edge, Senior

Off lcc Special ist (tr:  1 50).

WardenSco t tM idd leb rooksa lso tes t i f l ed .  I Jes ta ted tha tuponh isa r r i va l  a t thcLJSP-1 ,

hc was cctnccnrctl  about the ol l lcer escort ing the inmate having a weapon in his possession. Mr.

Middlcbrooks crccl ibly tcsti fred that one of the main reason(s) fbr his concern was a recent

incident in Atlanta. Georgia, where an inmate in a courtroom took the gun away from the

'  This  narrat ive involv ing the procedures determin ing whether  or  not  an inmate wi l l  leave the fac i l i ty  for  medical
reason is l iorn the testirnonv of one of the witnesses to the proceeding, George Castro who was a captain at USP-l
t i omApr i l  2008 to20  10 .  See t ransc r i p tpages  100 -101 .  Seea l so the tes t imonyo f  Mr .Fu rones ,V i ce -P res iden to f
the Union. on transcript pagcs 92-93. It should be noted that additional testirnony by Mr. Steve Mora, who served as
Associate Warden liorn January 2008 and served in that capacity unti l afterthe arrival of Warden Middlebrooks,
seents to indicate that alicr the Associate Warden reviews the information pertaining the need and requirements tbr
sending an inmate outside the facil i ty for medical treatment, the Warden himself reviews the recommendations and
makes thc f lna l  decis ion.  (Sce t ranscr ipt  170) .

l l



escorting officer. killed the judge and shot several other people. Thus, Warden Middlebrooks

testified that he institutcd the current practice of having the officer handling the inmate be

unarnrcd. No evidcltce was presented during the hearing to establish that the practice in

cxistcrtcc. prior to Warclcn Middlcbrooks'arrival, had resulted in any incident causing harm to

the ol l lccrs or nrcmbcrs of the oublic.

'l 'he 
record indicates that by memorandum dated September 9, 2008 addressed to

"Contplex Wardctr" D. Drew and to Mr. Middlebrooks, Mr. Furones, attempted to resolve the

matter gir. ' ing r isc to this procedure. in accordance with Art icle 31, Section d. (.1t. Exh. 1). In

this nrcnrct. Mr. l iuror-tcs took issue with what he asserted was a unilateral decision by

nlanagcntcnt to rcplacc its past practicc of having two armcd staff on cscorted ntcdical/hospital

tr ipsd.

I3y ntetnorartdunt dated September 18,2008 (Jt. Exh.2), Associate Warden/LMR

Chairpcrson Mora. rcsponded to Mr. Furones. asserting that thc issue in question (the change in

procedLtrcs regarding the escorting of inmates), was part of the Program Statement 5538.04,

deaf ing rvith escorted trips, particularly section 12b(2) which conl-ers upon the Warden, the

authoritr, ' to detcrtr ir-te i l 'escort ing stal ' l 'wi l l  be armed. In this memo, Associate Warden Mora

furthcr stated that 1hc practice in question was covereci undcr the Management Rights provision

of  
- f i t lc  

5 ,  USC 7106,  sLrbsect ior . r  (aXl ) ,

'l 
he grievancc llled in this matter does not appear to contain a date as to when exactly it

was lilccl". Nevertheless, Jt. Exh. 3 shows it was received by Regional Director Holt on October

2, 2008. This gricvance contains a rather extensive narrative which needs not be repeated here.

n I  notc that  J t .  Exhs.  l -18 *ere entered in to ev idence wi thout  object ion.  Thus,  s ince no par ty  is  tak ing issue wi th
their veracity and rclevance. I have taken the l iberly, rvhenever I deem it appropriate and necessary, ro quote or to
paraphrasc l iorn thcsc docurnents.
' l t  is  noted that  a l though the gr ievance i tse l f  does not  conta in a f i l ing date,  Mr.  p ike,  in  h is  wr i t ten opening
statement ,  s tatcd that  thc LJnion had f i led thc gr ievance on october 1,200g.

12



But in reading the grievance, it is clear that the Union is alleging that on August 29,2008, an

inmatc "was escortcd by two (2) stalf officers with only one (l) weapon issued. It alleges that

said actiolt, antong othcr things, violated "Past Practice" of having all escorting officers to be

armed and thus this change of past practices is in violation of the contract.

Ily nremorandunr dated October 27 (.1t. Exh. 4), Regional Director Holt replied to, and

rejected the gricl'ance by asserting, among other things that the (l) grievance was def'ective in

that i t  uas not spcci l ic cnough; (2), that Mr. Castro had verbally infbrmed the Union of the

changc prior to intplcr.ncntation, and that the Union failed to provide thc Agency with any

"intpitct and inrplcrrcntation" ( l  & I) issues;10 (3) that the procedure being grievcd meet the

requirctncnts ol ' l )rogranr Statenrerlt  5538.04. section 12(b)2 dealing wit l i  Escorted Trips.

Furthclrttore. Mr. I Iolt  advised the Union that in order to " lbster posit ive labor-management

relatiotrs". Mr. Castro u'ould al low the Union with "another opportunity" to provide any I & I

proposals the uttiou may have, br"rt that in order fbr thosc proposals to be accepted, they had to be

submit tcd in  wr i t i r rg  wi th in  l0  days o l ' the date of  the le t ter r r .

By Mentorandum dated November 12.2008. Mr. Furones, on behalf of the Union, sent

the Agcncy a scrics o1-proposals regarding what i t  considered to be a change in procedures

involr ' ' ins armccl cscorts (Jt. Exh. 18). I lowever, there is no evidence to establish that the

Agency replied to the LJnion's menrorandunt.

r0 I should note that the recorcl is devoid of any evidence to establish that prior to the implementation of the new
procedure in  May 2008,  thc Agency advised the Union of  i ts  in tent  to  have the of f icer  handl ing the inmate be
unarmed. Thus, based on the totality of the record, I conclude that prior to the October 27 memo, the Union had not
been asked for I & I proposals.
"  The bot torn of  J t .  Exh.4 has a set  of  in i t ia ls ,  presumably Mr.  Furones and the date " l0-30-08" underneath the
in i t ia ls .  ind icat inq that  rvas the date i t  was received.

l a
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By memorandum dated November 25, 2008, Mr. Furones advised Warden Middlebooks

of the lJnion's intcnt to arbitrate the dispute and again reiterated what it alleged to be contractual

v io la t ions ( .1 t .  Exh.  5) .

T IMELINESS ISSUE

'I'he 
Agcncy argucs that because Warden Middlebrooks instituted the change giving rise

to tliis dispute (i.e.. rcqLrirement that the officer handling the inmate be unarmed) upon his arrival

to the l irci l i ty in Ma1'ol '2008. the grievance herein. f i led in October 2,2008, is untimely ( i .c.. the

arbitrablc clainr is proccdural ly defective).

' l 'hc 
Union. on the other hand, takes the posit ion that the grievance I l led on October 2,

2008r r . r vaswe l l  w ' i t h in the40dayso f theAugus t2g t l ' i nc iden t requ i redbyAr t i c l e3 l  and thus

was t inrcly l i lccl.

ln support ol'its position that the grievance is procedurally def.ective, the Agency argLles

in its brief that thc Union was aware of the institution of the new procedure soon after its

implclttcntation. In rcgards to when thc Union found out about the change in procedures, the

lbl lorving testinrony ol 'Mr. Castro is instructive (tr:  156).

a NIr. Caslro. clo you recall  an incident that occurred August 29.2008, where ahigh encl

intnatc \\'as transported to a local outside hospital and only one cscort was on (sic)?

A .  No .

a Do you recall if the Union had ever been advised of there being any changes to

how nratry officers would go out prior to, I'm going to say August 29, the day of the incident?

n .  AL rgus t  19 .  
' 08?

' -  For  purposcs o l ' th is  d iscLrss ion,  I  anr  assuming that  the Union meant  October I ,2008,  October 2 being the date
rece i vedbyReg iona l  D i rec to rHo l t .  Howeve r .whe the r theg r i evancewas f i l edon the f i r s to r thesecondo fOc tobe r ,
wi l l  not  have a bear ing on n)y determinat ion of  th is  par t icu lar  issue.

t 4



a l{ight. Prior to that had the Union been advised of any impending changes in

those procedurcs'l

A .  No .

DECISION AND RATIONALE ITBGARDING THE TIMELINESS ISSTJE

Alter a carclul rcview of the entire record, including the testimony of Mr. Mora and Mr.

Castro. as well as thc crhibits hereinlr, I  fai l  to f ind any clear and convincing evidence to

establish that thc UIrion was made aware of the change of procedures prior to the August 29,

2008 inciclent nhich is cl iscussed in the grievance in this matter. None of the Agency's witncsses

rvere ablc to tcsti l .r ' to having niade thc Llnion aware of the implernentation of the change ol '

procedurcs soon al icr thc change took place.

' l 'he 
contract 's grievance procedures, Art icle 31, Section d indicates, in part that

grievanccs urust bc filcd within fbrty (40) calendar days of the date of the alleged grievable

occurrcnce or riithin 40 calendar days fiom the date the party filing the grievance could

reasonably be cxpccted to have become aware of the occurrence. In this particular instance, the

irrcidcnt giving risc 1o the grievance f l led just priorto October 2.2008 (datc indicating receipt by

Regional Director) I  lolt  was the August 29,2008. incident. clearly within 40 days from when the

Uniort bccomc a\\ 'arc ol-thc (AugLrst 29,2008) occLlrrencc. Accordingly, and in the absence of

any probative cvidence to establish that the LJnion was aware of the changes in escorting

prisoncrs. the gricvancc filed on October 1 clearly met the timeliness requirements of Article 31,

Section d and is hereby deemed to have been timely filed.

' '  The par t ies submit ted l8  Joint  Exhib i ts  in  these proceedings.  I  have carefu l ly  rev iewed a l l  o f  these in order to
asccr ta in t l te i r  rc lcvancy ' to t l rc  issues leading to th is  arb i t rat ion,  inc luding,  but  not  I i rn i ted to the issue o l ' t i rnel iness.
While I do not plan to make extensive reference to all of these Joint Exhibits I wil l, for the purpose of clarity and
ampl i l rcat ion c i te  l l 'orn these exhib i ts  when thc need ar ises.
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ARBITRABILITY AND MERIT ISSUES

The Agcncy takcs the posit ion that the grievance in this matter must be dismissed on

substantive as vvcll as contractual grounds. It asserts that the grievance attempts to challenge the

substantive maltilgcnrcnt right to detennine its internal security practices as per 5 USC, Section

7106. rvhich was ittcorporated into the parties CBA. The Agency argues that this right is not

negotiable and b1,'cxtension. the implementation of said decision related to internal security

practiccs is not arbitrable. The Agency firrther arglles that even if it were to be found that thc

gr ieval tcc is  arb i t rab lc  notwi thstanding lJ .S.C.7106,  i t  should s t i l l  be d ismissed on contractual

grounds. specil ical ly Art icle 5 which incorporates U.S.C 7106.

-l 'he 
[Jnion in i ts briel 'cloes not zrppearto take issue with the Agency's assert ion that i t  is

rvithin its managcrial prcrogativc to dctcrmine internal secr,rrity practices, in accordancc with 5

USC 7106. or that pursr.rant to Program statement 5538.05,r4 i t  is up to the Warden to

determinc if the cscorting officers will be armed. Rather, the LJnion arglles that while the

Agency had the "substantive" r ight to determine its internal sccurity policies. i t  was obligated to

advisc thc Union ol ' thc proposecl change ancl to provide thc Union the opportunity to negotiate

proccclurcs prior to intplcmentation ( l  & I).

As previously noted, by nrer.norandum dated September 9, 2008 (Jt. Exh. I ), the Union

took issLrc with thc inrplementation o1'the Agency's decision to change what it alleged was the

previous practiccs o1-having all escorting officers armed and requested that "management return

to the practice of trvo armed staff for medical/hospital trips".

'" The Program Statcrnent in effect at the time of the incident was Statement 5538.04 already cited in the body of'
this report and introduced into the record as Jt. Exh. 7. I should note that because Program Statement 5538.05
becantc c1 ' lect ive on October 6,2008,  post- inc ident ,  i t  is  i r re levant  to  my decis ion in  th is  mat ter .  This  determinat ion,
however. rvil l  not allcct my ultimate decision inasmuch as Jt. Exh. 7 contains the pertinent and relevant language
involving the Wardcn's authority regarding the number of escorting otl lcers and weapons used in a trip.
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DECISION AND ITATIONALE REGARDING THE ARBITRATIBILITY AND MERIT

ISSUES

Alier carclirl analysis of the pertinent contractual clauses, the relevant statute and thc

Agency's Progranr Statcments. part icularly Program Statement 5538.04, I f lnd that the Agency

violated its contractLral obligation by not providing the Union with a real opportunity to engage

in I & I prior to inrplcnrcnting the new procedure in May 2008.

Under r\ 71O(r(aXl) of the Statute and Art icle 5 of the Agreement, thc r ight to dctcrnrine

internal sccurity practiccs includes arr agency's r ight to determine the policies and practices that

are ncccssary to salcguard its personnel. physical property, oroperations against internal ancl

external  r isks.  AI , ' (J l i .  I . 'cd.  Pr ison Counci l33,51 FLRA 1112.  l l l5  (1996)  (AI . 'GE-f . 'PC 33) .

Internal sccurit l 'practiccs may also include saf'eguarding the public. NTEU.59 FLRA 978,981

(2004). l'hus, it is clcar that the Agency was within its rights, both statutorily and contractually,

to efl . ;ctuate changcs to the procedurcs involvingthe handling of the inmate (i .e. f iom armed to

unarntecl). In fact. thc []nion reacli ly concedes this matter.

I am also Inincl l ir l  of the Agency's rationale fbr insti tut ing the change. Based parl ly on

the Atlartta, Gcorgia. incident, Mr. Middlebrooks was concerned lbr the safety to the employees

and tltc public at largc. It was this concern that led Mr. Waldenbrooks to institute the changcs

immcdiately Lrpol. l  arr ir, ing at USP- I .

On the othcr hand, one can also understand the Union's concern that having the officer

handling the innratc unarmed may result in an increase in danger to the officer. Thus, the

Union's argumcnt that the Agency's change of policy without providing the Union with I & I

opportunity tendccl to increase, not decrease, the danger to the officers and was thus violative of
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A(icle 27 which states. in part that "the Employer agrees to lower those inherent hazards to the

lowest possible lcvcl. n' i t l iout rel inquishing its r ights under 5USC 7106". I t  is noteworthy that

the rccord is dcvoicl ol'any evidence to show that the prcvious practice of having the officer

handling the innratc hacl resulted in any serious incident. 'fhus, 
it would be difficult for the

Agencl'to argue (r.rhich it does not do) that the change in procedure was necessary to deal with

an actltal and itltninent danger rather than with an attempt to avoid a "potential" one.

' l 'he 
issuc bclbrc me is not whether the Agency was within i ts r ights to change the

existing proceclLtt'c. I{ather, the issue befbre me is whether the Agency was bound, statutorily

and/or contractr-rally to provide thc LJnion with an opportunity to engage in meaningfirl I & I.

By Mr. Castro's oun aclmission, prior to the inrplementation, at no point in t ime had the Union

been advised ol'the proposed procedural changes or given a chance to provide meaningful input

into horv thc dccision r.vould impact bargaining unit employees. In fact, Mr. Castro first testifled

tl iat t lrc rcason rrhv rto negotiat ions took place regarding thc [Jnion's November 12.2008

proposuls was bccausc l l te proposals were "late" (tr:  158). But subsequently, he provided a

diffbrcnt rationalc by tcsti lying that the reason why I & I negotiat ions had not taken place was

becausc thcre had bcctr no change in procedures or past practicc and therefbre there was no need

to negotiate (tr:  162).

Whatevcr the Agency's rationale for not providing the Union with a reasonable

opportunity to engagc in meaningful I & I bargaining, the fact of the matter remains that by not

engaging in I& I bargaining, the Agency violated the terms of the Agreement part icularly

Section Art icle 3. Section lc. Neither USC 5, 7106, norArt icle 5 incorporating said art icle

prohibits the Agcncy li'om engaging in I & I bargaining.
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I t  is acknou'lcdged that a decision to change condit ions of employment ( including past

practiccs) of unit cnrplovees may be protected by management's Section 7106(a) r ights.

Howevcr. ntanagcnlcnt still has a duty to notify the union, and, upon request, bargain on the

proceclr.rrcs it u'ill lbllorv in impler.nenting its protected decisior-r which may have an adverse

impact ou unit ctnplol,ccs. No argur-nent can be niade that the change in procedures did not

impact how ofllccrs. especially those handling the inmates, perfbrmed their duties. It is a long

established principle that "the duty to bargain requires that a party meet its obligation to

rregotiatc prior to Inaking changes in established condit ions of employment". Department of the

Treusury, Burauu of Alcoltol, Tobacco ond Firearms.18 FLRA 466. Even where the

underlf ing nranagcnrcnt decision (in this case. changing t l ic proccdures lbr off icer handling thc

inrnatc). is rtot ncgotiablc. the Agcncy is st i l l  required to provide advance noticc to thc Union as

wcll as art opportlutity to bargain ovcr the inrpact of the changes to previously established

practices on bargaining unit employees. Scott Air Force Base, 35 FLRA 844; lnternal

Revenrre Serryicc, 2c) I '- l .RA 162,166 (1957). I t  does not matter whether a working condit ion is

specif icd in the untract or merely a past practice which has dcveloped over t ime. In either case,

fai lure to aflbrd t l tc union advance notice of an intended change constitutes bad faith bargaining.

Internal Revenuc Sen'icc. 27 FLRA 322. ln this case, the practice of the ol-f icer handling the

inmatc being arntccl gocs back to whcn the prison was first opened. The Authority has madc

clear that established rvorking conditions are to be respected in all but in the most rare

circumstances. Itr lact the FLRA has fbund that even though an agency's practice of permitting

officers to transport thcir weapons between home and work was illegal and, as a result, the

agency r.vas privileged to discontinue the practice, the agency was still required to bargain over
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the impact and implcrrentation of the discontinuance of the (illegal) practice on the unit

employccs' condit ions of employment. General Services Administration,52 FLRA 563.

U.  S.  Nlar ine Corns.  34 FLRA 635.

It is accuratc. as the Agency states, t l iat Program Statements 5538.04 as well as 5558.14

give thc Wardcn anrplc authority to determine the level of escort as well as the number of armed

guards involvecl. 5558.04, section 12(a)(2) specif ical ly states that "at least one staff escort must

be arr-ned", but thc issuc. as I see it, is not whether the Warden had that authority. The issue is

whethcr the Warclcn hacl the obligation, prior to the changc, to provide the Union with I & I as

per Art iclc 3. Scction a o1'the contract. which clearly states that the Agreement takes precedence

over any Agcncy policy. procedure and/or regulations not derived from higher government-wide

laws. rutlcs. and rcgulations. Addit ionally, Section c. of this same art iclc further provides that the

parties. rvhen notillcd by the other party will meet and ncgotiate on any and all policies,

practiccs. and proccdLrrcs which impact on the employees condit ions of employment. Clearly,

the Agcncy's dccision to change the arn'red status of the offlcer handlingthe guard (from armed

to unarntcd) constitLrtcs a change requir ing negotiat ions prior to implementation in accordance

with thc above-citccl ci lses.

AWAITI) AND OITDI'R

For the reasons expressed above, I find that the grievance in this proceeding is arbitrable,

both procedr"rrally and substantively. Turning to the merits, and based on all of the evidence

preserttccl by thc partics, I find that the Agency's implementation of the new procedures of

having thc officcr hanclling the inrnate unarmed without providing the Union the oppoftunity to
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engagc in I & I bargainging to be in violation of the part ies'Agreement, requir ing remedial

action.

Accordingly',  thc Agency is required to do the lbl lowing:

CEASIi AND DIISIS'| FROM:

(a) Failing and rclirsing to bargain with the Union, to the extent permissible by law, over the

impact and implctncntation of i ts May 2008, decision requir ing the off icer handling the inmate to

be unarnrcd.

(b) Continuing to irlplcrnent the May 2008 change which required the of1lcer handling the

inmate to be ununlcd lvithout llrst notifving the Union. the American Fcdcration of

Govcrtmrcnt l lnrployccs Local NO. 506 the cxclr"rsive representative of i ts employees, and

lulf i t l ing i ts obligtt ion to bargain. to thc cxtcnt pcrrnissible by law, regarding the procedures 1br

implcnrcnting such change.

TAKE THE FOLLOWING AFFIII.MATIVE ACTION:

(a) RetLrrn to the prc-May 2008 procedures which required that the officer handling the inmate be

armcd just l ike al l  othcr ol l lcers escort ing the inmate.

(b) Bargain with thc LJnion, the Amcrican Irederation of Government Employees Local NO.

506, thc cxclusivc rcprcscntative of i ts employees, to the extent permissible by law, concerning

the proccdures lbr irnplementing the changes regarding the ofllcer handling the inmate being

unarmed.
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The Agcncy is to take the above-mentioned remedial actions within 30 days from the issuance of

th is  dec is ion.

Respcctlirlly sr"rbnri ttcd.

I tobcr to C.  Char l r r l

Labor Arbitrator

Dated Mav 3.  2011
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