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For the Union: Jeffrey Van Brusselen
Place of Hearing: Miami, Florida
Date of Hearing: October 19, 2006

Briefs Received/Hearing closed: November 20, 2006
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INION A WARD

A. Introduction
American Federation of Government Employees, Local 369(l.‘r (“the Union™)
maintains that Federal Bureau of Prisons, Federal Corroction Institution, Miawi, Florida ¢“the
Agency™) violated the Master Collective Bargaining Agreement (MCBA“), laws and
regulations when il :efus;d 1o engage ip impact bargaining concerning an Agency decision
that would eliminate four custody posts. The Agency contends that, .apact from some
procedural arbitcability issues, the Agency had no obligation to negotiate inasmuch as the

issue was expressly covered by the MCBA.
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On January 5, 2005 Agency Director Lappin sent a written message to all staff
regarding reduction in costs that the Agency had initiated earlier due to budget and deficit
concerns and now sought to extend further for 2005. He noted that the identification of
“mission critical posts” on the custodial quarterly roster would save overtime costs without
reducing the number of correctional positions. Ope month later Warden Grayer implemented
this phase by notifying all staff .of modifications to the current custody posts for the quarterly
roster that would take effect in Ma:ch 2005. Relief positions would be established on all three
chifts to reduce overtime and one Correctional Officer per two housing units would be
assipned Sunday through Thursday on the morning watch. The intter copstituted a change
from assigning ome officer per unit. In February 2005 the Union sought to invoke
negotiations. The Agency replied that it bad not duty inasmuch as the procedures for the
roster are covered under Article 18.d.2 of the MCBA. The Warden stated that the roster would
be evaluated at the end of the first six month period.

The Union then grieved and the Agency gave a similar response. On March 31, 2005
the Union retracted its grievance. On April 1, 2005 the Union filed another grievance over this
action; The Agency rejected it procedurally as it had previously been withdrawn and on the
merits for the reasons it rejected the first grievance. In each instance the Agency requested
that the Union provide specific impact and implementation issues writing, which the
Agency never received. The status of t.‘nat grisvance is unknown in this record.

The facts leading to this instant grievance concern additional changes made on the
next quarterly roster in August 2005 — the same change to one Correctional Officer per two

housing units, but this time for the day watch, as described in the next section.
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B. Threshold Issues

There are two issues raised by the Agency: Whether in accordance with Asticle 31.B
of the MCBA. the Union engaged iln a “reasonable and concerted effort” to resolve the dispute
before filing its formal written grievance; whether the grievance complied with the
tequirement of the grievance form per Article 31.f to specify the violation. Before embarking
on whether one or both of these issues are sufficient to preclude the grievance on the merits,
the sequence of events leading to the grievance will be examined.

On August 10, 2005 Warden Pastrana wrots 2 memorandum to all staff that included a
nuniber of “procedural changes,” including “‘effective next quarter, the housing unit day
watch will be comprised of ons officer per two units, Monday through Friday.” On August
1, 2005 the Warden notified the Union in a memorandum:

Elimination of Posts. This is to officially notify you that the West Gate post along with three
day watch Housing Unit Officer positions will be eliminated. Thesc changes will take effect
pext quarter. As sucly, the posts have been removed from then upcoming quarterly roster.
Sbould you have any questions please feel free to contact me.

The following day the Agency anmounced that the W-ast Gate post was removed from
the quarterly mstef; one officer would be assigned to both units and three officers frow three
units would be assigned to sick/annual for the Day Watch. The rﬁster committee would meet

" on August 31. Also on August 12 Upion President Soto wrote the Warden as follows:

Letter of lntent. This is to inform you of the [Union's] intent to invoke jmpact and
implementation ncgotistions on the memorandura provided to the Union ox August 12, 2003
regarding the “Eliination of Posts.”

The Union is requesting to mest with management to discuss ground rules for Impact and
Truplementation negotiations to include the scheduling of dates for the negotiations. . . .

On August 16, 2003 the Warden replied to President Soto that “the issue is expressly
contoined in the cwrent Master Agreement . . . Article 18.d.2 . .. there is no duty to bargain at
the local level” On August 17, 2005 Soto wiote a detailed memorandum to the Warden.

petitioning for an infurmal resolution. ‘He cited four provisions of the MCBA. and two USC

3
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sections; he stated its position as to what “conditions of employmen » changed by this

. unilateral action meant; Soto requested copies of documents that affected the decision, time to
examine them, return to status quo ante aod impact and implementation bargaimug,

On September 23, 2005 Captain Byme announced the changes. In the meantme, the

Union’s grievance, filed on behalf of all bergaining unit employees, reiterated in Block 6 the

Avngust 11, 2005 notice and the changes; the August 12, 2005 notice of intent to invoke

negotistions; its request for a meéting; the Warden's decision on August 16 not to bargain

citing Article 18.d.2_ The Union then wiote:

The Union holds thet “conditions of empioyment” is & 1erm of a1t expressly defined in Sec.
7103(a)(14) that means “policies, practices and mstters established by rule, regulation or
otherwise, affecting working conditions.” The Uniop, holds that Asticle 18.4.2 has 1o bearing
on the issue and is not related to mapsgement’s’ duty to bargain on the proposed changes.

The Usion holds that where o decision to change conditions of emphoyment of the bargaining
class is protected by the Employees’ 5 USC Sec. 7106 () rights, there is a duty 0 notify the
Union on the Sec. 7106{b)(2) procedurcs the employer would follew in implernentiog its
protecied decision. Management's impropex unilateral decision to implement a new roster on
Septerber 25, 2005, that chapges working conditions, without the benefit of bargaining or
negotiation violates the Sec.7114.b.2 statutory duty to discuss or negotiate on any condition af
employment. Management’s intent to implement the new roster on the fixed date . . . and its
claim of having no duty to bargain over implementation of the coster cienrly ascertains that
management never intended 1o eogage inl &I bargaining.

Finally, the Union requested the same four-prong remedy from its notice: status quo ante by
reestablishing the posts; copies of all documentation regarding changes of working
conditions; official time to examine the information; bargaining on all “1&I" issues germane
to the new roster,

The Agency’s Regional Director responded on October 13, 2005 that the Union failed
to identify how the Agency violated Sec. 7114.b.4 and the cited- provisions of the MCBA. He
stated: | l

The Agency is not charged with the responsibility of going through each and every section to
determine the grievant's claim not to assume knowjedge of claimed violations that are not
cleacly stated. It i the Tesponsibility of the grieving party to point cut clearly and precisely
what is being claimed.

.. . The Ageocy asserts that it has wo duty to bargain over the removal of posts from the
quartetly rosier [citng Art. 18.4.2]. The roster issue, and the procedures for posting a roster,

4
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fution process. There was

g t step inthe informal 1eso.
it become “concerted;” it would be the next siep

n

legal position that it had no obiigition to bargain and its refusal 10 Teply 1o the request for

informatjon about the decision and its iDxpact) made little sense. To judiciously gauge tt.le

effects of this decision at the very least required the Agency to provide basic information

about the decision. Its ontright silence in not rephying to the Union’s request, and deing so in

the face of its straightforward position that if had no contractual oblipation to bargain, closed
" the door on any effort to informally resolve this grievance.

Whether the Agency provided the information or not, its position that it had no
obligation to bargain and would not do so, meant that no reasonable effort could be made for
an informal resolution. And even if the Union bad taken another step and actually proposed
some options for impact and implementation, it appeared fruitless. Thus, to maintain that it is
the Univn who (hwarled efforts at informal resojution is misplaced and rejected.”

The Agency next maintains that the Union’s claims are not clearly stated in biock 6 of
the grievance form as to how each of the cited codes agd contract provisions were violated.
As this arbitrator recently ruled in FBOP and AFGE, Local 3844, FMCS 051004.00017-3,
(2006), where the Agency ra;ised the same issue:

It is true that the grievonce is not astfully drawn up 43 & logal document that specifies with
cxactness the violation sections. The references are to Article 18, Hours of Work, in addition to
“Local Supplements, ovextime siguing procedures and 5 USC." But the body of the grievacce
itself; the refetence to coliciting employees for overtime with compensatory poy, and the

*The Agency’s reliance on FBOP and AFGE Local 405 , FMCS 04-07975-3 (2005) is distinguishable. There the
Agency sought examples from the Union of violations so it could discuss resclution. The Agency in the instant
grievance well knew that the violations alleged involved its unilateral changes in the roster. It did not need
examples. And even if it wanted the Union to roake proposals, unlike the cited case, it still in cffect maintained
by its responscs to the pelitivn and the grievance thas it had no contractuai obligation to bargain with the Union.
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seference to Article 18, is sufficient enough to djrect the Agency to Scction “p,” the only
gection within Article 18 that deals with overtine, as well as the two supplements the local
parties pegotiated concerning overtime . . . . The yeference in the grievance to 5 USC
abviousty lacks specificity, with the Union omitting the section number, $543(0) of this Title,
B in 5o doing it clearly did not detract from the Agency’s ability to discem that its conduct
violated that very section, as sctn in its ackuowledgement set forth in the above grievance
reply from Warden Drew.

The Agency should not have to guess as to what it allegedly did wrong. This certainly
means writing a grievance that can be fully understood. As will be seen, this grievance is as
refatively clear-cut as the above cited case. There the issue was soliciting compensatory time
in lieu of paid overtime, an issue that management had no trouble acknowledging as well as
its obligation not to do so. The issue here is also unambiguous — walateral change without

_bargaining, facts that the Agency readily ackoowledges, as well as unwaveringly maintaining
that it had no obligation contractually to bargain. The Union’s grievance could not be any
morc appasent: management unilaterally eliminated three duty posts in its August 2006
anpouncement and the Union sought bargaining over impact and implerentation.

Although, 2$ stated above, specificity seems inhereat in any charge of wrongdoing, it
cannot go wunoticed that Acticle 31.£ relied upon by the Agency, contains no reference to
specificity; .it oniy refers to the forms used for filing the grievam.:é -~ “BOP ‘Form.al
Grievance’ forms . ... « Those forms, in block 6, ask, “In what way were each of the above
[in block 5] violated?™ With no reference to contract violations in block 5, the Union is left
with providing a grievmce on a form that is incomplete in cxpressing what.information is
needed. MNonetheless, the Union pmvide& reasonable and adequate information in this
grievance in both blocks 5 and 6 that enabled the Agency to knowingly respomd Lo the

statutory and contractual allegations.

7 Black 5 calls for: “Federal Prison System Directive, Executive Order, or Statute violated.” There is 1o
reference to the MCBA. However, from this arbitrator’s experience with the parties the Unions they usually
inciude such contract sections in this block, as the focal Union did here, along with two Code sections.

7
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iolati ith code ot
Thus, the Union included in block five two contractual violations along with

5 ‘D acts” that
statutory wviolations. In block 6 it set forth two paragraphs called Digest of F

specified the chronology leading up to the changes, as well as the Agency’s responses 10 the

. . i tion i
Uniion Petition and Notice that it had 2o duty to bargain. The Union then included a section

block 6 called “Violations,” and here it provided the basis for the code violations it cited in

block 5. As & result, it s & grievance with much specificity that would epable mapagement te
reasonably snmpteh;nd it.

And, as noted, while the obligatory grievance form does not specifically require the
contractual sections, and the Union did not argue them in block 6, it is most obvious from
these simple and up-fropt facts that the Agency could reasonably conclude from the two cited
contract sections that the Union believed the Agency violated its contractual duty to bargain
over effects and implementation of that August 2006 roster decision.” The argument is
straightforward enough as to not require any speculating or guessing by the Agency as 1o how
the violations occurred — it unilaterally made the decision to do so, which it has the right to
do, and it decided not to bargain over the implementation and impact regarding a matter that
affected working conditions, according to the grievance, whefeas Article 3.c requires such
negotiaticns. Unmiistakably and convincingly, the Agency understood these facts and
arpument as the violation when it responded that it hod no cnntrax;tual obligation based on the

“covered by” doctrine and Article 18.° Yhis position is rejected.

* Asticle 3.c refers to the impact bargaining duty prior o implementation where required oy 5 USC 7106, 7114
and 7117, The Union cited e first two sections.

° S0, 100, 113 tellance on FBOP and AFGE Local 627, FMCS 01-14974 (2002) is misplaced. There the arbitrator
found gene:al‘ allegations thar lackad names aod a time frame did not have the specificity needed to respond or
resolve the grievance. That is not the case here, as seen by the sbove.
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C. Merits

As seen, the sequence of facts are set forth as a prelude t.o the arbitrability section
Those facts are not in dispate. In addition, there is testimony that correctional officers had an
incrcaéud burden aftex man;ge;ment implemented the change. The Union contends that hy
climinating one officer an additional burden under Post Orders for housing units is placed on
the remaining officer. One officer testified that it takes much longer to complete many of her
duties, such as area searches, random rounds, inventory and inspection of equipment,
supervising visiting inmates, controlling inmate movement, sanitary inspections, official
counts and contraband searches. She testified that she must violate orders at times to cover
both entrances. She further related that she is delayed in receiving keys from the previcus
watch officer because of the added responsibilities, which includés the exchange of additional
information or incidents from both units. This delay also creates some time beyond her shift
when making excﬁanges ~ five to ten minutes. A lieutenant testified that the door between
apits is suppased to be locked so thare is no movement between units. He testified that the
officer assigned to nm; units is stationed between the two units when inmates retum from the
compound. He recognized that this prucess can create a dilepama for officers. |

1. Positipns of Parties

a: The Union
The evidence indisputably establishes that the Age;ncy refused to bargain on changes
in working conditions. The Agency alleges that its protected decision is “covered by” the
parties’ contract, and, therefore, there is no requirement to bargain ever the matter again. It -
relies upon Article 18.d.2, but thers is nothing in this pr.ovi'sion which expressly or facitly
covers the decision to eliminate posts from the quarterly roster. It deals with those procedures

which the Agenpy will exercise when filling assignments on the quarterly roster. Not a single
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Agency witness provided testimony to substantiate their intcrpretation of Scetion d. This'

section is a plain language reading with one notable exception; the phrase “that are available.”

Licutenant Wenzler's téstimony established that the Agency interprets this to mean that

certain stall 15 .precludad from bidding for some assignments because they are not qualified to
" work specific positions. |

The Agency’s internal policy triggered a requirement for bargaining when changes in
Housing Unit Post Orders affected conditions of employment. Officer Colon and Lieutenant
Vaughan testified that the change in working conditions a&versely affected staff. For example,
Colon indicated that staff was required to jmprovise and or take “shortcuts” in camrying out
the described duties in Housing Unit Post Orders. She attributed these conditions to the
elimination of staff from an adjoining housing unit. Vaughan testified that staff engaged in
pre~shift and/or post shift duty related activity (inventory, briefing, key.exchange, etc.)
exceeding ten minutes per housiﬁg unit.

The Agenoy’s decision in this matter is nothing new. In 1980, it implemented changes
in working conditions at another cosrectional institutijon. Among other things it enacted
changes which eliminated officers from Housing Units and requixed officers in adjojl-'xing units
to “provide coverage of both units. Loca) 2052 requested to bargain on the matter and the
Agency refused. The Authority found the Employer violaied the statute by refusing ¢
negotiate. (FLRA Case 3-CA-861). The Union notes that even though the refusal had 2 de
minimws inpact on working conditions and did not warant a retum to status-quo ante, here
(hexe is extensive evidence of impact. Colon testified about staff haviné to improvise and/or
take short-cuts in carrying out post order duties. The Arbitrator witnessed first hand one of
these short-comings upon observing two unit entrance doors open, with staff posted at one

entrance, leaving the other unattended in violation of post order procedures. Vaughan testified

i0
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that he interpretéd the post order instructions to wean that the officer should position
themselves midway between the unit entrances. This lack of clear and unambignous
procedures subjects staff to potential performance or disciplinary sanctions due to subjective
interpretation by staff or supervisors. |

b. The Agency

The procedures utilized when changing the C&n‘ectional Services Roster are “covered
by”-the MCBA. As such, no bargaining is required. An Agency has no staiutory duty to
bargain where the express. language of the contract reasonably encompasses the subject in
dispute; or if the subject in disphte is inseparably bound up with, or comrsonly considered to
be an aspect of the matter in the confract provision, such that the negotiations will be
presumed to have foreclosed further bargaining over the mater, regardless of whether it is

| expressly articulated in a prbvisinn of the contract. M&M_ﬁi—&i&% 47 FLRA
1004 (1993). Even assuming that the Union wanted to negotiate the health and safct}.r of the
staff working in the institution this matter is also covered in the MCBA undex Articte 27.

The comectional services rosters have existed since the implementation of the MCBA
on March 3, 2001. Article 18, outlines the various steps which must be followed when
assigning staff to posts on the quarterly roster. Thesé steps were followed and the gnévance
is “covered by” the Agreement. If the arbitrator rules that the matter is not expressly covered,
there can be no question that the.issue is “inseparably bound up with” the matter mutually
agreed wpon in Article 18.

Quarterly rosters ars prepuxed in accordance with the iroplerenting procedures listed
in the Master Agreement. A roster commitiee was formed consisting ef repr;senmtives of
management and the Union. The Union signs-off on the Quarterly Emplbyee. Preference

Request Form. during the meetiog. The procedures previously used to post the quarterly

i
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rosters were the same procedures used in implementing the quarterly rosters prior to the
elimination of posts. At po time has the Union stated that these provisions outlined wnder
Article 18 were not adhered to. In FLRA Case No. DA-CA-04-0202 (2@4) the union alieged
a statutory viclation when the Agency pulled employees from assigned posts to circumvent
overtime, without providing the Uﬁion notice and an opportunity to negotate. The Authority

stated:

Asticle 18, Section o ... expressly contains a provision that “work sssignments on the same

shift can be changed without advance notice.” Other sections of Article 13 also address the

issue of tetoporary changes to crployee shifis or assignments (Section ¢ and s) and emplayee

avertime procedures (Section p). In this case, evem assuming that the Agency’s decisians on

post assignments Tepresented 8 change from those on the roster with actual or foreseeable

impact on cmployces, the mauet ks aapressly sovored by the megotiated agreement and no

additional bargaining cbligation would have arisen.

Moreover, this issue has been raised previously by this local Union in poor
grievances. Although it argued that the prior grievances were not sirnilar, al] grievances
regard the correctional services roster and the duty to bargain over implementation of this
roster. In those grievances the Agency requested I&I issues and the union did not provide the
infonmation, as here.

The Union asserts that bargaining unit staff has been harmed not one unicn witness
showed how they were hutt. Although the issue is non-negotiable due to e “Coversd By”
doctrine, it would still be found non-negotiable if not “covered” due to ruanagement’s right to
assign worlk, and to also determine its iuterpal security practices under Section 7106(aX1) of
the Statute and Article 5.a.1. of the Master Agreement. As to the remedy sought, i.e., status
quo and compensation, such an award would be impracticable; it would result ju a delay of
what ultimately will be the same outcome and it would be unduly disruptive to the institution,
The Union has not showm one employee who lost pay as a result of this change.

_ 2. Decigion
Article 3.c of the parties’ contract ¢leatly provides for the Agency to do the following:

When notified by the other party, {to] meet and negotiate on sy and all policics, practices, and
procedures which impact conditions of emplayment, where required by 5 USC 7106, 7114 and

12
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7117, and other applicable government-wide laws and regulations, prior to implementstion of
any policies, practices and/or procedures.

And Article 4.c of the MCBA further provides: -

The Employer will provide expeditions notification of the changes to be implemented in
working conditions at the local leve]. Such changes will be negotiated in accordance with the
provisions of this Agreement.

Finally, Article 7 obligates thc Ageuncy to notify the Union of changes in
conditions of employment and

... provide the Upion the oppottunity tn nepotiate concerning the procedures which
managemert will obiserve in excreisiog its awthority in accordance with the Fedoral Labor .
Management Statute.

There can be 1o question that the Agency provided the Union with timely notice of the
changes well before implementation. And there is little doubt that once the Warden
atmounced changes -on the day watch that eliminated one ofﬁcer'per unit, an additional burden
was placed on the remcaining officers to perform more duties than those from the previous
rosters. The evidence clarify points to what duties involved additional work, e.g., double
inventory, a larger number of incidents to record and double the number of inmates tﬁ be
accountable for. These are working conditions that changed from previous conditions that had
one officer for each housing unit.

S0, too there is no doubt that the Agency decided it had no duty to negotiate over this
change despite these several contractual provisions for impact and implementation
negotiations when conditions of employment were imp’acted. First, to be clear, the decision to
make the change is not negotiable and the Union makes no such assertion here. The Agency
had the right to make that decision. The Union objects to the failure of the Agency to ther
negotiate over the impact the decision had on working conditions and the implementing
procedures. Secondly, the Union does not include in its issue any on officers who no langer
worked the day shift in housing units and who still remain employed. No evidence w-as

presented as to the impact, if any, on them.

13
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It is evadent that the contract conditions for such I&I bargaining are conditioned on
compliance with federal laws, as seen above. Thus, for this grievance to ‘be contractually
susta;ined, the negotiation obligation alleged by the Union and the basis for negotiation must
comply with certain U.S. Code provisions and the federal law concerning ba[éaining and
union—employér relations. As to the latter, the Agency contends that a principle developed
under cases dealing with federal unfair labor practices controls the analysis of whether there is

any obligation to bargain. It cites ULS. Dept, Health and Human Services, SS4. 47 FLRA
1004 (1993), where the Federal Labor Relations Authority enunciated the “covered by” test
for determining whether the matter in which bargaining is sought is covered by the CBA.
There, the Agency set forth a three prong test: “Expressly contained;™ “Inseparably bound up
with;” “Reasonably should bave contemplated.”

The Agency moaintains that Article [8.d. of the MCBA covers any 181 issues involved
in changing staffing requirement prior to the quarterly sign-up of empioyees on the blank
roster. This section reads, inter alia:

Quarterly rosters for the Correctional Services employees will be prepared In accordance with
the below listed procedures:

1. a raster committes will be formed which will consist of representative(s) of management and
the Union. The Union will be entitted to two (2) reptesentatives. The Union does not care how
many managers are atending.

2. seven (7) weeks prior to the upcoming guarter, the employer will casure that a blank roster for
the upcoming quarter will be posted in an area that i3 accessible to all correctional staff, for the
purpose of giving those employees advance notice of assignments, days off; and shifts that are
available for which they will be given the oppottunity to subonit their preference requests . . .

1. the roster committee will meet and formulate the roster assignments no later than five ()
weeke prior 1o the effective date of the roster change. '

5. omce the competed roster is posted, all Correctional Offivess will have one {1) week to submit
any complaints or concems . . . No later than the following Wednesdzy, Management und the
Undon will mest 1o discuss the complaints or concerns received, and make any adjustments as
peaded.

# The Union’s reliance on FLRA Case 3-CA-861 (1980) does not take into account that 13 yesrs later the
Autherity began using the “covered by ™ test 10 determine if bargaining was initially required. The Union does
not dispule that the test now needs $o be considered. '

14
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Clearly this Section does not expressly contain Janguage thul covers the Agency changing
staffing needs. And while “an exact congruence of Janguage” is not required, it caomot be
concluded that “a reasonable reader would conclude that the provision settles the matter in
dispute.” The Agency did net articulatc where the exactness lies in this section; it is obvious
that there is none.

It is difficult to conclude that the decision is “inseparably bound up with and . . . thus
[is] piainly an aspect of . . . & subject expressly covered by the confract.” The Authority
clarified this pro:ig. It asks “whether the subject matter of the proposal is so commonly
considered to be an aspect of the matter sct forth in the provision that negotiations are
presumed to have foreclosed fuxther ba:éahhg over the matter, regardless of whether it is
expressly articulated in the provision.” Again, the Agency has not articulated how this prong
.would work. It could be that the joint management-union committee that makes-up the roster,
apd then resolves “any complaints or concerns” from employees inseparably covers this issue,
but the Agency does not rely on tus language at all. Thus prong 2 is not a sure thing.
“Inseparably” is a strong word that suggests more certainty than appéars here.” .

Prong 3 speaks o‘f whether “the parties reasonably should have coutemp[ated that the
apreement would forecl-ose further bargaining in’ such instances.” If this is one of those
matters that is only “tangentially” related to the provisions in the agreement and not intended
to be within its scope, then the “covered- by doctrine would not apply. Again the provision
for redress of concems, without any limijtation as to what those concerns may encompass,
may suggest that the parties contemplated issucs that would arise as a regult of changes.

Nonetheless, as seen above, the Agency does not rely on this provision in Article 18.d in its

? “Incapable of being separated or disjoined.” Febster s Third International Dictionary, (2002).

15
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argument; Thus, the notion 1ha£ changes in posts “are covered by’f this Article 18.d is at best
tentative and would require a stretch of the imagination. It fails to reach the level of .
preponderance of proof needed in arbitration.

But is the Uniop still bared from negotiations based on other statutory provisions?
Proposals that interfere with management’s rights may be ponnegotiable if they hinder the
Agency -acting at all.¥ The MCBA pmvideé that impact conditions of cmiployment to be
negotiated must be “required by 5 USC 7106, 7114 and 7117.” Sec. 7106 establishes certain

management rights, including the following:

to deteomine . . . inlernal accucity practices of the agency; (Sec. 7106(a)(1)
to assign work. . . . (Sec. 7106(a)(2}(B)

At the same time subsection {b)}3) provides that nothing in 7106(a) shall prechude any agency
from. “negotiating appropriate arangements for employees adversely affected by the exefcise
of any suthority under this section by such management officials.” As such, some interference
with management rights may be allowed unless there is “exccs_sive interference” with those
rights.” And that was the case in U.S. Dept. Justice, Federal Bureau of Prisons and AFG.

Local 506, 58 FLRA 291 (2003), where the Agency ut ils Coleman, Florida facility, as here,

assigned only one Correctional Officer to guard two housing ugits for the day walch. An
arbitrator, relying on another arbitrator’s decision from the same facility on this issue, found

that this action violated the safety provisions of Asticle 27. Both arbitrators concluded that

¥ See Elkouri & Elkouri, How Arbitration Works, 6™ Ed. At 1290, citing Dept. of Def. y, FLRA, 828 F2d §34
(DCCA 1987). . .

® Glkouri, supra. “What constitutes ncgotiablc appropriate arrangements has occasioned considerable litigation.”
The FLRA will examine the natue and extent of the impact; the cirenmstances of the effect and the extent of
employee control; nature of the managenent right affected; extent of hatm to the management right in relation to
the bapefit to employees; effoct of the proposal on the cfficicnt opetation of government. See AFGE Local 513,
41 FLRA 689 ¢1921). .

16



Dec 28 06 02:34p Daniel Bethea 352-307-8206 p.16
Wi/ 28/ 2006 LUl JU5LOLabEY REMUN SUTU PAGE 16

this type of assigoment increased the inherent risks for correctional officers; they ordered, per
a program statement, one officer in all housing units on eac]_; shift, as had previously existed.'
The Agency argued that the award was contrary to the varjous mapagement rights in
7106. The Authority found that “the arbitrator’s award directing the Agency lo place
Cortrectional Officers in all housing upits on each shift affected two key management rights:
to determine its internal security practices and to assign work. The award was in effect an
“arrangement” within the meaning of 7106(b)(3). This created a benefit to employees and

increased their safety. Using the analysis formulated in the so-called BEP case, U.5. Dept.

Treasury, Bureau of Engraving agd Printing, 53 FLRA, 146 (1997), the Authority found that

the assignment of employees by this award excessively interfered with.management rights. It

wrDte;

The award sequires the agency to assign, witbout qualification or exception, additional
¢mplayees to provide inmate coverage, thereby substantially affecting, without recousse, the
Agency’s ability to determine the particular duties ta be assigned to those enployees who must
10w occupy these correctional offioer positions, as well as when such work assignments will
oceur. The Agency would 2l50 need to reassign emmployees from other areas of its facility
where the Ageucy would otherwise have these employees perform work, thereby impacting the
Agency’s ability to have work accomplished in those other areas. The award does mot permit
the apgency to decrease siaffing levels for good cause, emexgencies, internal security
copsiderations or any other reason. In light of these significant restrictions, we find that the
benefits afforded to employess by Asticle 27, as interpreted, are ottweighed by significant
restrictions on management’s right to assign work and to determice internal s¢curity practices.

There are concerns that impact employees here and it is so found. Clearly the doubling
of the inroates that housing unjt officers must now guard creates inherent probiems and
hazards for many of the duties they perform. And while some of them are of lesser concemn

and 2y not be as troubling as others, it is sufficiently shown that others exist that adversely

¥ That statement, $500.09, was likely replaced by $500.12 (Oct. 2003), supra, that does not contain a numerical
designation. per upit.
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affect employees in their cairying out duties that now include responsibilities for two units
rather than one. "'
The foremost examples at the hearing included among otbers: confusion as to where
' the officer musi now bo stationed when inmates return from: the compound; the chec_king of
inmmates upon retumn when they are going in separate door for each.unit; whether both units are
unlocked at the same time; control of visiting inmates between units.}? Whether the added
responsibilities compromise security in these axeds, as well as others, needs to be clarified in
arrangements that result from negotiations. Security of the officets is cleasly a condition of
r:mploymeut that is affected. I‘hese types of concems are generally covered under Post
Oxders. Program Staternent 5500.12 xecognizes that while such orders are assignments (whlch
come from management’s rights), . . . there may be post order changes that effect conditions
of eroployment which may warrant bargaining over procea‘;tres and appropriate
arrangements.” (enophasis added)
Clcaxly this type of arrangement negotiating will not make the operation less efficient.

In fact it will bring order to what in some instances appears to be confusion as seen ia the

Ygeveral examples were given by Union witnesses that also question whether any hanm resulted. Although same
emplayecs worked additionnl time after their shift, it is undisputed that emoployees Imew of the precedure to
receive additional compensation. As to duties becoming more time consuming, for the equipment icventory,
rather than the several additional minutes claimed it would take, a witness showed the arbitrator and the parties
how it could be done in 35-40 seconds. Another concern fovolved a requircment for five separate shakedaowns
during the day, with each shakedown taking twenty (20} minutes or over 1.5 hours; but that time could be
substantially reduced by shaking down one, three person cell. On the other hand there i5 evidence that employses
were confuged about the locking procedures for the two units, where to position themselves when emplayess
retumed from. the coppound, and otherwise their responsibilities wete increased with the doubling of inmates on
their watch

Th appears according to a Lieutenant’s testimony that the officer should be stationed in the middle between
units when inmates come back from the compouad once an bour; the officer would then check them as they go
inte the opem doars of =ach unit. However, it appears that some officers close one of the doors and station
themsclves at the opea dwor and have all intnates enter ane unit The inmates from. the ether unit then go into a
hsllway and a door to their ovwm, upit. The problem is that the inside door to the other unit is supposed to be,
locksd according to Post Orders, inmates from one unit are not allowed in the other nait, uoless as visitors. There
are Special Instructions for Housing Units at this facility that ther=fore need clarification or medification.
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above example. Clarification of duties can hardly-harm mapagement’s right to assign or its
internal security practices, as the remedy did in the above cited case. This remedy is geared to
bepefit both parties. |

In short, while the arbitrator will not order a status quo ante remedy as requested by
the Union, as it will interfere with mapagement rights, a negotiable impact remedy that goes
to appropriate arrangements for Post Orders 13 propor, and it is so ordered. Tn fact,
managen'ucnt solicited proposals from the Union, twice in writing, even with, its position that it
had no obligation to bargain.” This action by the Agency suggests that there is & willingness
to mect and discuss remedies that otherwise meet the test of pot excessively interfering with
management rights. Further, it is found thz;t this tybe of remedy does not create an
arrangement that excessively interferes with any management right, and as such it conforms
to Atticles 3, 4 and 7 olf tbe MCBA and the statutes cited therein as well as the Agency’s own
Program Statement 5500.12. But for the violations of these provisions such impact type
nepotiations would have occurred.™

Award

Based on the above and the entire record, the grievance is arbitrable and the threshold

issues are found to bave no merit. The grievance is sustained on its merits. The remedy is set

forth in the final paragraph of this decision. The arbitrator shall retain jurisdiction for 90

" On February 22, 2005, when responding to the Union request fox 18X nogotiations, the Associate Warden
wrotz: "As always and as pm:ously instructed, should you have any specific I & I issuex that you believe are
mgouable. you should submit them in writing to us.” The again on Apnl 28, 2003, responding to the April i,

2005 grievance: “In addition, on February 22, 2005, you were advised to provide eny specific irpact and
implementation (I&I) fssues in writing for consideration.” Asked at the hearing why the Apency asked for
proposels when it claimed it had no duty to bargain, HR Managsr Cuero testified: "We did not say that we would
refuse to listen to them.”

“To be clear the entire 1&71 remedy is not ordered. To order implementation basgaining after the fact would
require the status quo ante remedy, which for the xeasons above, is improper. Thus, the impact portion:. of the
resnedy hege is allowable, as described above,
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days from the date of issumnce of this Decision to tesolve any guestions regarding the

administration of the Award only.

/s/ Robert B. Hoffman

Robert B. Hoffman
Arbitrator
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