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. Thc Factual Record

At thc outs(:I. rhe rwo main protagorrists iu this case sbould be iderrtified.
Ofticcr Jtrrgc Riveru is thc gricvnnr. Hc has been enrploycd at the
lr4etnrpolitan Dctention Cenrer (MDC) since 199J, Hc is classitled ar
plescnl a.s arr lnurnle SySlctDs Otfiwr. Of]iccr Rivero hns bccn a [Jnion
otficial since 1994 oud hcs scrved &\ the Presidcnt of AFGE Lucal 4052
sincc 2005. Lt. I)anicl Rivcra began his career r;rith thc lcderal Burcau of
Prisons in 1990. I{e cuncnrly works iu MIX"s Correctional Serviccs
L)cpattrncnl..

Rel'erring back to the arbitrotion cascs unl,cucdent to thc prcacnr casc, on
July 19, 2002. Arbitmtor Mdrcia L. Crccnbaum rescrlvcd I sexual
harassment suit in lavtr o['Officer Migdalia Toru. ln thar c&se, Lt. Danicl
Rivtra was held to have engagcd irr ur cgrrgious pattem of scxual
harirrsnrcrrt. Anrorrg olher tcntc.digs, thc award included a prorybilion
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agail*t taking rcpri$als sgainst officer 
'l 

oro 'nd any of the r'irnesses who
had tcstilied in the nrbitratio. hc:'ing- ctievant, otficcr Jurgc Rivcra, irr
reprcs€ntation of thc Llnion, scrved as an advocalu tn behajf of f.)ffrccr
Ttx. For fnilure to comply wiLh the prohibition ngainst raking rcprisals iu
the tlirecubaurn awa*! a second griewacc w.s rilci. allcging-n continuing
pottcrn of rcprisuls hy Lt. Danicl fdvera, spccifically rillcging rcprisali
against O[Iiocr Jorgc Rtveru. .lu thc sccond case, <lecid,:J Fbhruary 6,
1007, Arbitrutrn .lcronc J. La l'cnnu tbund that thC allcgations were
slhlaltiate! by the prepondsrdncc ofthe evidence, both in ahe gricvancc
t-rl' officer Toro a'r.1 ofliccr Jorge Rivera. subscqrrcntly, on sepiembe r 7,
2f108, in n Supplcrncnurry Final Award, Ar.$ipat6r t,a penna awardcd
contpcusatory damages to OtIcer I'oro in lhe amount of $156,000 and
$15'000 to olllccr Jrrrge Rivcra "as a rcsurt ,r'the cliscrirnination and
rctaliation practiced upon hiru tlur.rugh rcpeate.d falsc comfilaints of
cmplo;'mcnt rules ond r,,-.gulations." ln addition. nttor'uys. i.., ,".r"
awarded in ihe amourt qf $7,100.

Thc next irrcident of rcuonj occurred on Fchruary 6, 2mg. prior to thc
{lnal La Pcnna award. lt took place itr lhr: olliu of'1.t, Rivero, .Ihc 

only
ottrgf pcrsoo pre*scnt wo.s Officcr Rivcra. Lloth guvc swol.lt stalcrItcnts of
*'hat h:rd rxcuned nnd what was cxprcssed, In inrportarrt rcspects, the
swom :ilaterncnls wcrr- cqntmdictury. Later in this Opiuion thc l,iUruarv 6
incidenr will tre fully sousidcnrd ftrr its hcaring on thc rssoluri'n ,,f ihc
lJnlon's Brievonc,J.

Sirrcc both Lt. Rivcra and Offrcer Rivern in thcir rusFctrvc stoternents had
rcfcncd to an elcrncnr.l'Jxrr.errtial violcnt:c in whsr had rranspircd in rhc
f'cbrLrar,v 6 cncuuntcr, the wrrrden convcned a 'l'hreat 

Assessmcnt g6oup
whioh met,n Februtry ?, hcard both proragonists aud concludctl th;riurcrc
wes no imminent tlue{rt of workplace violencc. Thcrcupon. in ugconlunce
wirh rhe Prog.rmn Sl,atcrn(nt of the Agency dcafing wirh dixiplioarl
mntters (1210.24). thc Wurtlen notified lhc Intcrnal Allairs Office in
Washingtoq D,C. that in his judgrnent lbe f'cbruary 6 incident cnlle<l for a
Classification 3 invostigation kr dctcnnine whether therc l:acl h{r1
runprol'essirrnal c.nduct. The investigation was r() be conductcd by thc
local lnvcsrigotive Offrcer assiglr$d to MDC in Grrayrratxr. lt bcgan on
April 2, 2008 under tha qggis of lnvesrigatrr'llfrnin Rivcra who trxrk the
sworn staten'relrls of both Lt. lUvera and the gricvaul, an{ as well, rhe
staterlent ol'C'rrcstiona.l Supcrvis,r, Lt, Jos6 Ross" Thc lattor had
resprnded almost imurediately tu tire ala"* which had bccn sct ,ll'hv
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gricvant in Lt. Rir,cra's ollicc. Invcstigator Efr.in Rilera subrnitrctl his
rcport in April of 200E and shortly thsrcafru retire<l from selvicc rrirh rhe
Agency. His report wls hrund ttr bc wanting by rhe OIA lrr Washington
and 0 sccond investigntion $,fls ordsrcd which wns hcld up until
Invcstigator lUvcra's replacentcnt, Spccial Investigativ,,: 4gr.1 Mark C.
Fotcman, could t^ke up his dutiuu on Septembsr 2, lQgg.

SFcial lnvestigativc 6gg1y1 l;trreman duplicatcd the procedurcs follc,wcd
by his prcdecc.svrr Agenr llfrain Rivera, questionlng nrrd raking thc
stafcmcnts of thc gricvunt, T,t. fuvcra anrl Lt. Rosa, As in the first
investigntiotr, vurious documents wcrc dctivercd and sipyrctl by rhe
gricvant ard by I-t. Rivcru. Thuy wcre intbrnlcd individually of rheir.
riglrts drrring thc investigntion of Osir alleged unprofcssiorxl hehuvior.zurri
rrr another document wel.9 "ilt$tntgtcd io Ceqse orry tlu.(::lt€ning, or viOlcnt
trhuvior und that you iu€ renrindcd thnt snch bchavior is prohibitcd anrl
will not be toleratcd." Approximately nirre monrh.r after the i.nitiation ol'
lhe fi151 invcsligation, Agent Foruuan submifted his reporl which was
accepted by OIA in Wnshington. lhuculler, on Dcccurber ltt, 2008,
Wurdcn Anttrony Hoyncs notifit:ti both thc grievont and Lr. Rivcra that thc
iuvcstigatirrn hrd been concludcd, thur in ncithcr qase $as thc allegntion of
urrprolcssrona'l conduct sustained and. therefore, "l hcrehy consider this
c&rc olosed."

Going bnck ir: timc [o rhe srrrrl of ths lnvcstigo.rion into allr.:gcd
unprofessiorul conrluct on April 2, 2008, it was shortly thcrcaffcr thal tlrc
Ulion filcd the grievnnce iu this case which was reccivcd by Southeast
Rcgional l)irector R. E. Holt ou April 23, 2008. turd subsequenrly rlenicd
by him on May 16,

I wirs inlbnled by tlrc FMCS on ,luly 15, 2008, thur rhe pnrtics had agrccd
to acccpt mr.'as the arbitrator in tlrc cnsc. Thsrsaftcr, there w8s a l)urry ol'
inotious bctwccn thc partics which endcd with ugreement on the Jarruary
15, 2OO9 date for the orhiftotion hcaring. With rcspct to thc hcaring date,
thc Agcncy in Novenrtrcr of 2008 look rhc irosition that it was conditioned
on lir:t concluding thc ilvcstigation into unprofessiooal conduct: ..The

bttt)rney for thc Agcrrr.:y has odvised ntc thrrt thcre is an Ongoing
gdministrntive invcstigarion being carried out whish would prcclude
witnesscs from borh ptnies liont testifying in thc January 15, 20t)9
h,,-aring." (See thc Novcrnbcr 20, 200{l lcrter from the Arbitrnror to thc
lcgal rcpresentatives ofthc partics.) Aftcr heoring thc parries and shrdying
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the pertiricnt iocurncnt)i - the Program Statcmcnr ol' rhc Office of hrlr":rnal
AtTairs dodilg with pmcedures tbr irrvcstigating allegations of sull'
rurisconduct and the rclcvant provisions of' the Mnstcr Agrecment I
rlecided thnt the January 15. 2009 heoring would bc hclil a.s rchedulcd.
N'ly rcasoning is set forth in a Resolution which is attashcd as Appndix
{ iA) t

{Jf gcat signilicaDce to tlrjs casc is the fuut that in clainring that nr.l witncss
could testi! in thc lrbitmtiou hcaring unril the OIA iuvcstiguritrn hud
tcrnrinatcd. no nlattor hr:rry lung th&t would takc. tho Aganoy rclied on an
ulleged prohibition against tcstili,ing which it asserted was in rhe Progrsnr
Snterncut. As a factual matter, there rrus uo such pnrhibition in thc
Progronr Statctrtcnt. And yet grievnnt was infonncd thnl il'he did tcstify.
hc "cotrld lace advcrsc action, includir4l rr-noval-" In a sense the issuc
became mtxrt concemilg whcthcr Oc grievant colld tcstify in the
avbitrgtion hciring without bcing surctioncd firr doing so, becausc a rrr{)nth
prior ro thc henrhg tirc administrativc investigation had bscn tcrmineted.
The issue still rentoils pcrLincnt in rhis casc as evidcnce ol'how tlrc
Agency wa) lrentiog lhe gricvant with respcct to resolving disciplinary
que$iom arising under thc Mostcr Agrctmcnt aud, as wcll, how it rnay
atli:ct tlrc arbi{ratitrn of fttlute cases.

Note should also be taken of what is abssnt liom the factual record io this
case. Both part.ies chosc 1o cut down thc nunrber of witucsses which thcy
originally intcnded to call to ti;stily. All told, cach pafiy called orrly Lwrr
wrtucsscs. ln ptmicular, thc nonappearnnce 0s n witncss ol'Lt- Rivera hod
the ctTect of dcnying to the arbittntor tcatilttony which might hove had
grt':tt cvidentiary impact. In controst, both partir:s submifled fi.rlsonrely for
thc rccord rclevant llnd pcrtincnt do$ufir.rntary evidence, It is n truisnt of
arbimution that il is the ar'bitrator's rusporrsibility to dscidc thc griovancc
tlased solely on tlc tcstinony and the documcnts which tlrc paflit:s choose
to nrbmit for the rtcord.

The lssucs Fnrnr Thc Perupertivc Of 
'f 

he Plrtics

'lhc "liormal (ir{evarrcc Fornr", filcd by thc Union in representotion of tlrc
gricv11n1, consists of ruultiple iszucs Lr thc lirrm of ollcgcd violatious of
Title VII. Civil Rights Act. Afcncy l'rogram Stalernents, lhc Ma.rter
Agrccntcnt arxl pior urhination awards. ("I'he Oricvancc Fomr ig ottochcd
as Appendix "B",1 The issucs to h: rcsolved titrm the perspcctivc of thc
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Union arc \yhether rhe Agc'cy is rcsponsiblc for huving colrunitled the
follcrwing alleged violatio^s which for clar.ity rf' Fresentatiou ars listed
bclrw verbntirn and scparately:

I . "The Agcncy, by ttrc acrions of furlhony I lavnes, Wnrdcrr, conrinues l0
violote thc froal and hinding arbitr.stiun uv,trcls FMCS #01-12?60 & 0S_
5206'.
2. "thc Statutc nnd provisions ol' thc prutics' Collective Bargaining
Agrecrncnt which guarnntr:c.s Jorge Rivera, tJnion president, the
rurconditional right to fair and equitshle trcatmeut...
l. "Thc legal right ttr bc lire frorrt rcpri"al" and to bc li.cc liom
discrinrination baucd on Union adivity and national origin."
4. "Spccifically, thc Agcrcy showed animu,t toward Jorge Rivcrl, by
nullroriziog an olliciol odnrinistrative inquiry to dctcrmine whether
disciplirrruy acd()n is wturalted lbr lJnprofessional Conduct on April 2.
?008. "
5. "Thc Agcrrcy continues to grafit Dmirrl Rivera, Lieutenollt, tnl'cttered
discreliooary outhority to .supervise thc gricvunt whiclt allows the
supervisor to cuntinuously urint thc: diwiplinary FrocL.ss by repodng
frivolous actions ol'misconduct os a foln ul'rcprisals."
6, "As a rcsult,.rf thc Agency's rclirsal rr) take irnnrediatc und long tenn
reutedial and etl'ectivc meisur.es, Joryc Rivcnr continucs to brc
disuruningtcd against basod on nalional origin (l\crttr Rican) md Uuiol
afilliution."
7 "Therelbre, bcing thc only employee of thc Fctlcrrl Burcau of lrrisons
required to wcirr a body alorm lbr protcction frorrr a Corrccrional
Supervisor'."
ln rr,-sponsc to "Request rcrucdy" thc grievance seeks a.,Ccase and desist
ordcr; Attorncy and lcgal fccs...awanl rrf equitablc rolief to include nn<l
not be limited to conrlo-rtsatory dnrnxgsg iq thc lirrm of pccuriary
darrlages",
In rtsynnse to the qucstir.rn ,l'datos for thc allcged violotions, the Unirn
respondsd un thc form "April 2, 2006 and rentinuing..'

Thc issuus prescntcd by the Agcncy are quoted dircctly lhrm its post
Ilcariog llricl'ut p.rges 3-4:

L "ls the gnevnllh- mcrrt'J"
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2, "Has thc GricvunL atrcmptcd to cxpaud rrre scopc of thc griev&nce
without lhc mutual consenr of hoth drc Ag.ncy rnd the union, in-viorarion
of dre Masl,cr Agrccrrrcnt?"
3, "lf the grievonce is rot moot anrl thc scope of thc grievance has not
bccn expanded, wa-s rhc Agcncy's inve.stigotion of rhc icbruary 6, 200n
incident in retoliation lbr rhe Cricvnnt's uition;rctivity or basr:ti upon his
national origin?"
4, "IIas thc Llrriol provcn th_at esch anti cveryone of rhe Agcncy,s actions
regording Grit-vanr is in retdiarion for liu urion activity or buscd upon his
national origin'i"
,5. "ll'vr, what shall be the tcnrccly?"

All told, the piyties luvc sutrmincd clcvcn substantivc issues ajrrl a ransc
of renredial.rpqucsts for rcsolurion, rhc suhstantive issucs arc tiir
addrcsscd, bcgiming with thosc which are leost corrrplicatlrd and then
procccdiog to those which requirc nrorc complex and extensivc unalysis,

lr lhc gricvnnse mool? No it is rxrt. iirr al lcast two fc&i(rrs. First. tlrt:
Agcncy phrasing of this issuc is premised on thc nssumnrion that the only
issue in this case has to do wirh thc administrativc investigotion of thl
Febnrarl' 6, 2000 incidenr which hos bccn rcsorved favorubrv tbr tt,.
gricvant and, therclbre. rhcre is nothing rcmcclial in nnnrre to be rcsolvcd
thrcuglr arbitralitrn. Tlat premisc is incgrrcct, Therc arc rnultinle
griuvanccs claimed hy rhc gricvant, other lhan thc nrarucr in which ihe
sdminisrrativc investigotiotl l,yil\ pfl)L.€tiscd. Even if Lhe Agency's
;r:;scrtion rtf rrrootrn-ss wsr€ Lo bc upheld, Oll thc uther grievOnce iSSucs
would still nccd to bc rcsolvrd.

Thc sccond crroucDus premise undcdying the Agency's craim or,ru'utncs.r
is that thc rcgrrr and decision madc at thc crnclusion of tbc administrutive
invcstigation is binding on thc tubilrator. It is of coursc binding on the
Agcrrcy since it is the outooruc of apnrcess entircly within its con-tn,l arld
tu which it is corDrnincd to rcspsct. Arbitrntion ir fi)rrtra\r. as defined irr
the Mastcr Agrcc'.e.t, is c birurerd proccs$ whiuh is estabrished throrrgh
llre ntunral accord trl' the Agmcy orrd thc Union. Roth the Agcncy-,s
adurinislrative invesrigarive pmccss and lhc Master Agrecmcnt.s artitrol
proccss have thc silme purpoce which i:r tl dctcrminc thc tfuth. But boLh
rue rndcpcndent of the othcr irr carryiag out their rrsprxtivc mirsions,
That is nOt to say thur ir would bc appropriale tbr cach proccss lo ignorc
thc rcsults ol'the other. In this casc tha[ means concretely drat as the
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arbirrntor .is this care I 'm duty bound to nrake an in<repc'rlcut j udgmenr
o* what rranspircd in thc Fcbruar.y 6 2009 incident, as well an ,n all
Inafters related to thc adrnirristrative invesrigarjvc pfocoss. In doing sO I
will rake into occounr- as t uppmpriaiely sirould, rhe Agcncy,s
invesrigarive report and outcome, in order to dctcrrninc the evi<lintrarv
weight it should rr-c$ivc in this cacc.

Has the Gricvunr uttcurpted lu upnnd thc scope of tbc gricvrncc
without thc mutunl contcnt of both ihc Agensy ond thc Union I lle hus
not. Article 32. Section a, of the Malrcr n greement 'Jo,,-s provide that ,.the
issues, tbe nJleged violationr\ anrl thc remedy Nqucstcd in rle writtcn
grievonce nray bc mutlihcd only by murual agrccrncnt',. The quesriorl to
be deternrinerj, ofcourse. is whethcr thc l_hli;n has sought to cxpald thc
scot** of thc gricvance. Fronr thc Aguncy's perspective thor is how ir
cvaluates thc ibrr rhut the l-luion has submitted tbr rhc rccord the second
proll.ssional miscondrrct iuvestigation, having to do with thc grievanr und
otlicer Jcnrs Hemandcz, which in timc began nffer thc bcginiring clate of
Llrc grievancc in April of 2001t. In my judgmcnt thc adnrission trf thc
laner does not modily ur cxpund the grievancc. F,irsr_ that is becnuse the
grievance clearly surrcs rhilr irs initial datc is April 2, 200g ..antl
continuilg." Sccond, the testimony zurd docurnenrs .ilatecl to thc. scoond
investigation is evidentiory matcrial within the over all clai.r of rhs union
that the Agency hns been effectuating thesc investigations to dissriminate
rgainsr grievanr ond to dcny his right to "f0ir nnd cquitablc ucatment." If
the n gency had been takc' by surprise by thc i'troduction r|cvirJence of
the recond hvcstigatiun aDd had been unablc to t'airry defcnd its case. it
could havc rcqucsted timc r. r'uily prcparc its ."tponse. Bur lt tlid not ctu
so. As lhc urbirrator. I do not find thrt thc Agency huc boen r,urfairly
prejudiccd by the adrnission ilto t|c rccord ol: the pcfinent Cvi,J,rnsl
lclatctl kr Drc sccond adminisnativr,. invcstigarion,

Both pnrties, trsing diffcrcnt wonling. pr€scnt as atr issuc whclhcr
grlcvrnt hrr bcen <liycrimiarted lgrinst bascd on nalionul origln? My
dccision is thht the ljnirn h's foilcd to present prohative evidcncc i.
support ol'its claim qf discrirninatigrr [asJd gn naiignal origin, Whot it
trEs prcscntcd can Only tre charactCrizCd as unpcrsuasive spcculation ()1.
discriminarory motive. The gricva,t's craim .r'<riscrimination is i.rtrrcd
liom fie tbct thot in 2004 thr; Wuden authorizcd hinr to *,ear u hndv
alanrr as a prolectiv€ rneil-sure ngainst possibtc violence by Lt. Rivcra in
rctaliation fbr his baving servcd as a.rr arlvocate in thc Ofliicr .lbro 

scxrnl
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harassrncnl cusc. As he statcs it iu the f'orrnul (irievorrce Forrn, bcing a
lueno Rican snd "being thc only emplryee in the Fedcral Bureau-of
Prisons requirEd to wcar a bgdy alarm tbr prorection finrl a C<lrrcctional
Srrrrrvisor."

On tlrr, fucts, ar he.srates them, thcrc is no b:usis l'r ussunring th*t rtrs
lurotlvc uf thc Warden wes to discfltrinatc: againr-r him because of his
nationirl origjn. Crievmt prcscntod Dr) cvidence bearirrg ou tbc qucstign of
mrrtive I did ask hirrr in thc hcaring. ;rs a lrrssible altemativc, could the
Wrrden havc bccn lnotivatcd to protect hinr tionr possiblc physical harm
without regord for his national origin? (_iricvant irrsistcd on Lis ctmviction
thal thc moti\a was discrimination bascd on national origin, For the
questiou ond answcr i nrerchiurgc, scc Transcript, pages I 47- l 53, Tlre sho(
of it is that zsscrtion alone is not elloudl: withoLrt prrrlaliys evidencc thc
charge ol'discrinrinulion hnscd on nation.dl origin cannor llc sustairrcd.
Thcrc also should be claritrcd whethcr grievnnt is ..roquirod" to wsar u
body alarm or is sifnply autlrorizcd to do so, It lray wcll bc that the
Warden in 1994 rcluircd gricvunt to wcar thc body alann as a mcasur€ re
protcct lilm against possible bodily harnr, but it is clcar thar thc Agency's
present position is that grievant is autlorizcd to do so enrircly al his
option l-hat option the Agency in the hcaring rrrade clcar is now opeu for
all cmployctl a[ MI)C. Scc thc tcstirnuny oI Lt. Jose R. ROSU Transcriol.
page 212

The remoirriug issucs irc u intarrclalcd mix of allcgcd retaliatrrry acli,ns,
vrulatir.lrs ol' the laimess principle in thc Mastt:r Agreemcnt, allege<i
illcgal intimidul"itrn and lirilures to cornply with tlre remedial provisions i1
the lwo awards rerdered in the scxual harasgurcnt case of Offcer Toro.'l 

hcy are phrasul in thc fonn of questions which are dircctccl ro
determining the essential focts ofthis cass.

In thc erercirc of its functionr undcr thc progran Slltcmrnt for
procosing rifuciplinar;- mrtterr, dld tho ngoncy relstiate agrinrt
gricvent firr huving rcrwcd l8 r unior {dyocatc in thc Officcr Toro
crrc rrr did it eccord hlm trentdcnt whlclr wrr unfrir? It rl,as not rurtil
thc hearing on .Ionuory i5, 2009, trat thc Union learned thor thc
administrativc invcstigative proccas cilitctuared undcr thc tcrms of thc
peninent Prograur S(atgmun( hud been carried oul not only wilh frrsprrcl t()
lhe gricv'n! bur thnt idcntical pruccdurs had bccn lbltowed with rcspcct fu
I-.t. Dnniel Riveru. Botb had bssn involvcd in thc Fcbruary O. ZtXttt
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incidont ond both lrad been accorded identicol treotllcut iD thc
irrvcutigation which thc Wardcu had ordcrcd, And (h$ uutcornc wr$ thc
samc tbr both: iu ncither case was thc char3e of unprolbssional condur:t
sustained. I lad the ( lnion been privy kr the fact that the Agency was acting
procedurally with idcntical cfl'cct roward both pmragonisrs in the Fehruary
6, 2008 incidcnt, I s'ould a^qsunle thct tlrey would not hove chargod that
the Agency had discrinrinlted ogAinst the grievant in tbe invcstigativc
proccss. Thc fact of thc nrattcr is that thc only cvidcncc in ttrc hcaring
rccord is proof of cqunlity of trr:atnrcul in thc proccducs tbllowcrl. On
this evidentiary record, thcrc is no basis for a l'rnding tlrat the Agency had
rctaliattd againsl t}t- gricvant.

Nor does the Union's clajm f.rre bettcr thal the Warden manipulatal the
Progran Statcntcnt to dcfine the subjcct of the investig,ation as ouc of
profcssiornl misconduct, and thcrcforc a calcgery 3 violarion, so that ho
could rctaiu coutrol ovt:r tlrc iuvcstigatiol tluouglr his contrr;l ov(rr thc
locol invesrigEtive agent, whcrcu; if the invesdgation harJ procecdcd as a
Cutegory I violation lirr alleged violcnt conduct, the invcstigation would
have to be canicd out by an agent sent trom the OIA's oftice in
Woshington, D.C. In tbc Union's view, an OIA centrically dirscted
iuvcstigntion would lmve guarautccd o fojrcr result,

In my judgrncnt, Lhc Union's position is not supporft.'d by tlrc thcts in thc
record, ltirst, the 

'l'hreat 
Assessmert giroup found that thcrc wui no

imminent threat of violcnce. Second. on the basis ol'that tinding, it was
lea-sonablc tbr the Warden to cotegorize the suhject ot the rnvestigation es
allcgcd unprofcssional condnct. Thfud, thc evidcnce of record is that thc
Wardm docs not havc completc coulrol over Catcgory 3 coscs. He makes
thc recouuendatjon to thc QIA irr Washington which in tr.tm approvcs ir
or adopts a'di(I'crcnt handling of thc cssc. tounh, it is rhc OLA il
Washington which passcs final jwlgmot <;n thc rcport of thc locul
Investigative C)flicer stationcd at lhe MDC in Guaynalxr- Fillh, no
evidcnce w&s prescnted in support of the Union's contention that an OIA
agcnt dircctly appointcd ftom Wurhington would act any diflcrently lrom
a locally stationcd agcnt iu the conduct of on investigation, In polnt of
tact, in tNs cule ttre OLA in Washing(on rv.jcctcd thtr rcpo( of
Invcstigative Agent El'rain Rivcrl and ordcrcd hie subctitutc Agcnt Mark
Foremon to repeat the cntirc invcstigativc proccss. Alter hc hud complicd,
the OIA fiially approved his r:cpon. Thc shon of it is that thcrc is rro
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evidertiary basis l'ur holding thnl bow thc Wardcn carried out his
responsibilitius rurrJcr thc Progran Stntclncnt wa.s retaliarory rn noRrre.

But in effechrofing thc provirioni of the Progmm Sl.atement. hus thc
Agency ectd illegnlly or in accordrncc with ilrc gricvantrs right
undcr Articlc 6, Section b-.2 of thc Merter Agrccmrnt ,.to bc h.catcd
fairly rnd cquitrble in rll urpectr of perronnei urrtgcment"? In nry
.judgprc.rrt, it bas actcd itlcgully and has nur complled wirh Arriclc 6,
Secrion b-2, lbr the reasons which follou'.

Fixt, the question of illegality gocrr bzck ro mcmorando in thc lbrnr ol.
motions sent by thc Agcncy'$ lcgal representative in Novcmtrr of ?00g
while the Febnmry 6, 2008 incidenl wrs still undcr invostigation by Agerit
Forenron, Citing Second Progranr Statcmcnt 1210.z4(gxgc), thc
Agorcy's legal reprcscnrutive cloueously gtattd [hat cnlployees who hatl
Lrect i^trrvirwcd in the ongoing ndmi'isuarive invcstigntiorl u€re not
pcrmined to Esrlty in rhe schc{iuled arbitrat.ion proc€edillg aud, if thcy
did that thcy "could fnco advcric ircrion. including rcmoval." Scc
Appendix "A", pogc 2. Thcru is nothing in lhe pmgram Slzrcmenr which
prohibits emplqyqca who hrrve bccn intcrvicwql in a sr.ill pcnding
invcstigation from testifying in an arbitrstion hcaring. The nseerted
prohibition was a simplc tabricntion. Morc to rhc poinr. ir was an illcgal
tabricari,n. The Agency hns no legal authoriry to'mend the prograrn
Stllcmcnt as ir did. Tlrc illcgality is compounded by thc fact that thc
tabricated prohibition was uscd t. jusriry holding off on thc schodulccl
arbiholion heruirg datc. indclinitcly. until such time as thc adminisrrative
invcstigation hbd bern cornplcrerl.

Sccoud, the ttrsat kr grievunt of advcrsc action, including removnl, in
:rddition to bcing illegnl, also violatcd his righrs undcr thc Mastcr
Agreement to fieely exercisc his grievancc und arbitration rights, urrdrrr
Articles 1l and 32, without llar ol'incuning advosc actions. .lherc 

can
be rro doutrt that hc Agency's thrcat was intimidatin& withour hasis in
law ard in violuion ol thc Manter Agrecmcnt.

Third, turning to rhe qussrion ofgricva^t,s.tight to be treated filirly a'd
cquitably in all aspccts ofperSonqel uranagcrncnl" under Alticlc 6, b-2 of
thc Mester Agreentcnt, how thc invcstigation of'the February 6, 2009
incidelt was corricd'ut fails to ncct thc Master Ageement's sundard ol'
t'airness. what should hnve been an cxpcditi'us investigation took ninc

l 0
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monflls to s()n.rumm0lc. Thcrc werc only two pr.incipal witnesses, I_t.
Druriul Rivcra and Oficer Jorgc Rivera. whose stolctucnts had ro be
lalicn, 'rd thfi of Lt, Josc l(osa The tirst lL:vcstigativc Agen! E{iain
Rivern' complercd thc investigarion rapidly prioL to his reriremcnt i'Aoril
of 2008. His nuport was rcjected by thc OIA lbr what was subscqucritly
rcvcrrlcd in thc hearing to bc rniror rnrltsrs. Scc Agcrrt t,uruman's
lcstimony, 1'ranscript, pages 2?8-281. To clqrr up those nrinor mattcn
consumcd another foru nonths. All rold, thc gicvalt had to live nine
months with the anx.icty ol'nor. kn'wing what the final outc'mc of thc
investigation would bc und, very porticularly. whsther lhc result worrltl
entnil the iurposition .l disciplinrry nction. l'het simply wns not fair to
g3icvrurt, In my judgment the unfoif trcstmcnr t. whicl he was suburittcd
was u'consci.nablc. lt was, in addition, in cleur vi.lotio' ef thc l,rusam
Statcment's rcquirenrenf that invcstig3titlns ur to be resolvcd prrrnptly.

ln defense of how it hus c{Ii;cruatcd thc progrnn statcmcnt the Agency
has snesscd whar it tcrms as the equdity of tcatrncnt rcceived trv t oitr ttrc
grievurt and Lt. Dunicl Rivcrn. That is truc r:n thc surfacc of what
transpircrl, But there is ample re{son to tluubL whether Lt. fuvera sulTcreri
anxicty ovcr thc outcomc of the investigarion or that hc fclt intimittated
when informed thot hc rnight bc rem()ved if he testificd il thc irrbirrati.n
hc'ring while.thc hvcsrigati.n \r.as still ongoing. From rhs findings in the
wo prior nrbitration award which fulsomely detarl lus acrs ol. rctnlintion
and for rrhich nr disciprinary ocrion hos b""n raksn, it is highly unrikely
thot Lt. Rivcru would huvc bccn worfjcd aboul lhc outcomc of thc
adrninisrrar.ive invcstigalion. sexual harassm€nr and retaliation arc sucly
nlorc scrious infi-uctioqs than prufcssional misCOnCluCt. Hlvins bccn
ellcctively granted ilunurilty fronr rlisciplinary nction by thc Agency t'or
the formcr hfractioos, ho most pmbahly did nol fc-cr tbat hc wouio re
sanctioned for thc latkr. Hc did not tcrtifr in the o.rbihrion henring,
nraking it impussible to havc questioned hin: on rhis print. on the recori
in this casc. I wruld crnclude rhat whilc thc gyicvant wos g,ricvousry
al'l'ectcd by the Agency's illegal a'd urlbir rreatircnt, it is reaso.ablc r'
infk that no sinrilRr gricvous impast was fclt by I.t. RivcrR.

Founh, tliere rcruainr to bc considcred whether thc proccssing of Officer
Jestu Hcntandcz' conrpluinL uguinst thc griCvant satislics 

-the 
Masfer

Aglaamcnt's standard o1'thimess, On thc basis ol'rhe hcaring record, I
llncl thut it does uot, My conclusion is hased on how the twJ principal
docr'unentg havc bccn rre3ted by Agency o{ficials. crmplying with iris

l t
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institutioual duty, on Septemhcr 9, 200g the grievunr inforntcd his
supervisore that hc had observcd ofliccr Jcsus Ile'nandez corrylrg our his
assigle'd rcsponsibilities i. violation of Agency rures. I' his stitement,
thc grieva'nt delinenred rhc. vi,rarirn.s ipecificotty. r'hc grievnnt.i
rnomorandum lo his sufrcrvisurs is attached as Appentlix rco.. .nr.
supewisors he inforrncd wcrc Inmotc Systcur Supsrvisor Maria Diuz,
Associate Wordcn Joriiu Sa:rtana and Cjase Ma:ragc,mcnt Coordinntor Juan
Segana. Transcript, pagc l72.

Subscqr.rcrrtly, Olllcer Herna^d,.:z filed a complaint nllcging tlrar rhe
gricvant had liolated the nomrs of p,rulessienfl conduct ilr Ge wav hc
had trcstcd him. That cr-rrnplaint scrved to i'itiatt' m administrativc
in'cstigation to deten'inc whcrher thc gricvant was guilty.fprofcssional
misconduct ix his trcatment of Officcr Hcrnandez- See ttri noticc by
Spccial. Invcsligativc A6cnt Mark Forcman to the gricva.nt, dated
Noveurbcr 13. 2008. attached as Appc'dix'^D". In his tisri'rony in rhc
arbitration hearing, held o1 Jnnrrary 15, 2009, Agent .!,orcmaa stated that
hc haii not seen or heard of thc memomndrrm which the grievant lrati
submrned ro his supcrvisors, Scc lranscript, nogcs 2g6_21t9

fhere is sornahing morc rhar a little odd about the s€quence of facts in
tbis mnftcr, Two nronths aller thc gricvant rc.ports to his sulxrvisors wnrk
Jrrfonuarrcc viulations by Officer Hcgrandca hc fin{s hirnself .frarg.J
with alleguJ pmf'cssional miwonduct and wirh having to dcrbnrl hirnself in
an arlministralivc invcstigotio^. obvirusly. gricvant's reprrt ol' ot ficer
I lcrnandcz' viOlotions iS a critically inrpOrtalt tlocumcnt in the
investigntion to dcternrine thc rruth or falschood of otlicer Hemrurtlcz'
charges, Yct two months qfter the irtitiqtiou ot'the invcstigatiOn ,{,g6n1
Foruuan lrad uo ltrx:wlerlge of grcivant's memorandum. Sourr.howlh.is
vital piccc ol' evi<lence failed to bc collctl to thg 6t..11.tr of Alcnr
Fureman.

.lle now knows of it; thc only question is what wcight hc will give to it.
Will.hc sc.c it as a vital piece ot evidencc, as I do, or will he givc it ucr
weight on thc gr.und that his duty is to dctcrrnirre s,rely whedrer officcr
Hr.:mandez' allcgotlons are susrn.ir'd by su{Iioicnt eviderrcc'/ Juclging by
horr he invexLigated ths Febnrory 6, 2u09 incidcnt. thc lattc,r witt piouibry
bc thc appmach he tnkcs, Sce 

-l'ranscript. 
ptges 212_373 ir.,- the

pcrspcctivc of this ubirruror. 
-l find that the n[ency in proccesing this

partit:ular urmpla.inr hlts no1 dcnronstrured a disinterested scarch ftlr rhc
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ftrll t'uth ol'the di.sputc nfld. thucforc, has nor complied with thc Masrcr
Agrecmcnt's rcquirenrent of fRirrrcss in making personnel decisions.

Therc nre two inte{r'elatcd irsucs which go to the hean of this cure: Llsr
thc Agency cumplicd lully with thc rrbitration awrrds in thc scxurl
hRr:lrsnent cucs broughl by Ofllicor Toru ls thca rclatc to tbc rlEht$
of the grievant and, spccificelly, hrr hr bccn subject to rctalietory
lctlons? Arbitrur.r LaPcnru i' his Supplemenury Finol Award, datsil
Septcmber 7, 2008 did dec.idc dru therc harl not bccn fi.rll compliancc. thar
the grievnnl had b$n subjc{tcd to discriminotiou and fetaliation and,
thcrelbre awardcd irim darrragcs in the amount of $15,000. The lactuol
findings of discnmination and reraliotiolt covcr thc lime perio<l ending
witlr LaPcrna's award which wns rcndcrcd fcbrrary 6,2007. It is ths
Agcncy's position that as ofthe date initiating this grievnnce, os well as up
1o thc prcscnt that thc Agcncy is in lull compliance with thQ pcr(incnt
arhitration aw0.rdg snd that no rctaliatrry actions have beerr k(e'a!,ainst
the gr'ievant.

That was pNci$cly rhc position ts.ken by Regional Direcror ll.ll. Holt in
dcnf ing thc grievuncc in his lcttcr of May 16, 2009. Se Agency exhibit
I The Agency's position was fully spcllcd out in the arbitration henrins.
rnd summed up in its Post Hcaring tsricf at page.1:,.thc Gricvarl wtrki
for Inmate Systenu l)cpartrnent while Lt. Rivero works lbr lhc
Corrcctional Scrvir,rss Dcpartmcnt. Next, nnpellant's rcgulg wr.rrk hows
are frotu 2:00 p.rn. tu l0 P.rn. wlrilc [.t. Rivcra's shift is tionr 6:15 a.nr. to
2:45 p.m, Third, individuals usua.lly ilo nol work orr thc same floor of the
irstitution. Cricvmt rrrr the first floor whilc Lt. ltivcra's ollice is on thc
third lLxrr-"

It should be recajled that in tlrc Formal Crievancc Fomt ruc qncvanr
allcgcs that "Thc Aguncy uontinues to grgnt Daniel Rivcra l.ic-urcnanr.
uufcttcrcd discrctionary auth(,riry to supcrvisc thc griova.rrt, which alkrws
thC Supervivrr to tainl the disciplinq1y proccss by refx)rting frivolous
allegations ol'nrisconduct os n form ofrcprisuls." See Appendix .,8',. ln
his hearing testimony, tlre gricvaot statcd thsr rherr arc times when his
shitt and thar of Lt, Rivcru's ct_rincidc. Whcn asked how qffcn that
happencd, he rcplicd, -At a minimum, rhree rimcs a wcck, I'm subjecr Lo
lris supcrvision," Trarucript, paf,e l4l. This was oot challcngrtl .,,i .*,..
examination, or rcflltcd by any wirness or document gdrnittcd in the
record. lt is thcrcforc acccptud ax a factual finding in this cosc, I ussume

t ?
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tlrat rs what grievan( in thc gricvalce hir.r tcrmcd .\urfcttererl discretionarv
aulhority to supervise".

I do not tnle thc lcffn to mean that for 0rc ovcrwhelming pan of lils
\",orki'B timc gricvrurt is denying thar in laot hc is being n-rpcrviscd lrt
sup*rvis'rs t-rthcr thsn I,r, fuvc.ra. what "'nrettcrcd discrcri'nary" m*n.,
is nut clcar. but I would o.ssrutrc gricvanr hgs in mind tbc irnprsiti6n of
rctalialory action-s. Wh!-thcr such actions weic irr<lced taken is to be
r:r.rnsidered later. Al this juncturc thc questio'to bc mswcrcd is whcthcr
th-ere is i'thc hcuing rcc,ord any evidcnce that Lt. luvcra in t'oct crid rcport
"frivolous allcgarions .l'misconduct oe a tbrrn ol'rcprisals" agaiusitire
grir:vant. Thcre is nothtng in thc rccord to Lhat cffect and, th.-rcibrc. rhat.
allcgation is lirund to be without supporting cvitlsrrs6.

Also noL challengctl by the Agency in thg hcaring wu; grievant's
testimony that in the coursc ol'h.is rcgular d.ties hc rlust enrer t,t.. Rivcra,s
ofYicc, whctbcr or not thc Lieutenant is on duty. As ho stated, tlint is
where requcats lirr uvertimc agsignments ArE locatccl and thc
auwmpanying rccord is kepl and. as wsll, thc ,,posted picturc tilC' whish
hc is ruquircd to consult as part of his ttuties. Tra.nsclipt, page 64. Nor
having becn rehrted, his **stirnrrrry in rhat rega:.d is odoptcd as a factual
l inding in this casc.

Turnir4 now to [rc question ofwherher Lt. Rivora did in fact exercisc his
supcwisory lrrthority to rrtalintc against Orc gricvmr, or whcthcr lhc
Agoncy institutionally so [cred, wc look kr the Jvidenrinry rccord. I.here
is one irllegati.n to thc cffo't that gFicvant's po(iciparion as a union
advocgte in thc arbitratiorl carics re.sulted in his recciving ncgutivc
1rcrftrrrrr[nos cvalua(ions. ln thc hearing. thot allcgatirrn turned out fo be
wmting_ in supporting cvidence. Ilis immcdiatc supcrvisors trppcarccl to
have' jtrdgcd lrim on thc mcrils.

Htrwcvcr. thcrc are in the record at lca-rt twtr incidents which quali.ly as
rcprisuls und pcrhaps n third antl a tburth for which Lt, Rivcra hrs no
dirert responsibility. Thc gicvanr resrilied that he requcstcd forrr h0ur sick
leavc Novembcr 5, 2008, and lhat the supervisor ar llc time who had the
authority to g"cant his rcrlucsl w;.us Lt. Rivcra ald wbo dirl indeerj deny his
requcst. Ar r con^sequence, the gricvant was rcporrcd as AWOL nnj lost
lirr.r holrs of his pay, Str lranscript, pages 143-145, His kstimony wa5
not relirted by an .Agency witnoss, noi by a documenr admincd as

l 4
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evidencc il the reconl, Nor wgs it cll'ectively challcngcd on cross
cxarninadon, I thereforc conclurh thnt Lt. Rivcra did cxcrciso his
authority ro deny gicvant's requesr f'or four: hours of sisl, leave. I firrthcr
tind that it rs rcasornblc to infbr that the rnotivc lirr thc dcnial was to
retnlialc for gricvant's panicip0tion as a' arlvocale in olTrccr 

'f,r.'s
scxual hsrassrnent coses.

lhe scc.ond rcprisnl as alleged by the grievant sstualty led up to rlrrl
February 6. 200E incidcnt. According to his testimony. the gricvant had
signed for an ovc(imc lrssilnment which was suhqjulcd lbr 6:0.m. ol rhar
day. Wherr hc arrivcd ar MDC, he disCovcrc,l lhur his namc had bccn
efascd frqnr tlrc crvcrtime list. He askcd his immediate supewisor who ha<l
eroscd his nanrc. IIis rcply was that hc harl not dorrc ir. but that rhe
gricvant sho0ld check with Lt. Rivera This be did old according ro his
rcslimony. Lt, .Rjvcra rcspondqj to hls inquiry with rngy cxpletivcs nud
did not give him a substantive an$wer. Transcript, pages 154-66. I crCdit
gf,ev0llt's tcstinrony to thE cxtext ot frnding that he never received cithcr a
yes 0r 0 no with rcspcct k) thc qucstiOn of whethor Lt, R.ivcra was or w&s
rlot r!'sponsiblc tbr crasing his ncrus tiom Lhe overtimc list,

l,t Rivera did not nppreor as a witneis in the arbitrotion hc.ding to rcfutc
thc gricvunt's tcstinlony. Ncittrer dld the Ailcncy prgscnt cvidenc€ ofany
sort on who else othcr than l,t. Rjvcra might havc bcen rc.sponsiblc for
erusing his nflmc, liarm wrs done to the gricvaot by his losing out on thc
extro inconrc hr. hod expsuted to cam by the ovcr(imc ursigruucnt, .t,hcre
wag nQithcr rclutation nor imperchmcnt thr(lugh c.ross exarninal.iun of
grievants Lestimony by rhc Agenuy. Under all rhe circurnstanscs, I tind
lhal I t Rivera was responsiblc lilr thc crirsuro of the gricvant's nume ancl
that thc motivc f91 5rr 6crin$ \f,ar ro rcroliate agdnst the gricvant for his
participotion as an advocare in thc Officcr Toro cases. lhasignificencc u.f
the Fcbruar.v 6. 200E incidenl is ntore firlly analyzerl latcr in this opinion.

t hir thirtl action b:/ tlre Agency was rc'prchensiblc but is clcbatablc as r'
rvhcthcr ir shruld be charac(crizcd as rcnliatiorr or simply as illegal
discriminatioh and intiruidation. I rel'er to the Agcncy'j wu-ing Fre
grievtrnt i., Nor,cmbc:r of 200U that if hc tcstificcl in ihc schedulcd
orbirntion lrcaring thrrr hc worrrd risk dirciplinary acri.n. including
possiblc rcmoval. 'lo 

intimidate the gricvnnt. lhe Agency fabricatcd a noi
existent prohibition in thc I'rogram Surement. I am assuming that thot is
not the gencral praclicc ol'thc Agenc1,, tlral it wes done only in thc casc of
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thc gricvont, in rvhich casc it wilr {l mattcr of il.legal rliscriurinntion whusc
only Jxrssiblc rnr,rtive had its source in his lraving scrvcd as m odvocstc in
Otficcr Toro's cases. Furthcmrorc, I asgume thet it d.id nof havc thc sune
intirrridating rll'ect on Lt. River,a for tlx,, rcasons given earlicr in rhis
opinir.rn, On retlecrion, I concludc tlrat tlrc conduct ofthc Agency in this
mattcr could he considerqj nrost'ppnrpriatcly to bc a trybrid irc{ion of
illegal discn mination and rctaliatjon.

fhe tburth nrancr has heen considercd prcviously as a violation of thc
gricvant's riglrt to huvc all personrcl actions comply with thc fairncss
prirrcipal in th'e Ma-rter ngreemcrtt. 'Ihc 

violation took the fonn ot'high
cclrslorr Agcncy officials foiling in thuir obligrtron ro scc to it rhat viurlly
rclcvant infrrrmation which the gicva't had subrrittcd to thcm would, in
turn, be ftansmittcd to AgcDt forcman who wns carrying out the
investigntion of Offroer Josc Hernundez' complaint againsr the gicvant
tbr profcssional rnisconduct. Whethcr drc violation should also bc
charactcrizrd us discrimlnatory or rctaliatury, denends on whethcr they
would lravc actcd in the same ntotutcr in the case of any other employee at
MDC. lior want of cviricncc on that point in the hcaring rccord. the
answgr to that questlon would huve to bc spcculative. Hcnce. on
rcflcction, my conclLrsion rrrusr l;c lirrited to the finding rhat rlc Agency
lailcd to trcnt thc gricvall fairly hy nor clrudng, thar the Agent Forcnran
would have acccss to all rclevnnt elcmcnts ol- thc case he was
invcstigating.

Thc l'ebrurry 6,2009 lncidcnt

Thc immediatc cawo for thc liling ol'the griwance in this case wos thc
Fehruary 6, 2WE incidcnr. Thc swom affidovits of 0rc gricvant and Lt.
Rivcra, both dated April 2, 200n, giving thcir vcrsions ol'whqt transpircd
in thc incidcnt, lrc atlrchcd respectively in Appcnrlic.cs "F" and .,F". I'or
thc purpor. of reroMng thls c{rc, whut rignificrncc cln bc rlirfilled
froo thc Frbrurry 6 Inctdcnt? 'lhc 

sturting poinr in rclponding to thc
qucstion is the probleur of gctting at thc trrath of what happcnul. In the
gricvant's vcrsion, Lt. Rivem resprnded to the qucslion ufwicther he hocl
erased flre gricvant's name liom the Escon 'l'rip 

scheduled for thnt
urorning, by standing up flom hls desk and sperliing the lbllowing; .Vho
thc fuck arc you l,o qucrstion me atroul any Uips in my fucking offiic," l1
his hcaring tcstimony. gricvant statad lhat he i'clt threotened try what he
fcnrcd to brc au irnmincnt thrcur of physical vi6lcncc. 'l'ranscript. pagcs 69,
298-299. lhat is his explanrtion for doi'g whtrr he dcscribes in hiiswoni
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statorncot: "l immediarely sttemptcd to activatc my pcrsonal radio body
alarm and also activated the triplc dt:ucts' al3rm in'order to notitv rire
Contr(,| Ccntcr.

This is I.t. Rivcra's version ofhow he re$po[dcd to (hiovant.s question: .,1
told offrccr Rivcr.i rhat I do not work witli hospitar trip ussigru'enrr n'd
only thc Op.erations l,icutenant was thc une who assigned stsff to thc
hospital trips cscurr, officcr R.ivcra rtuts, 'you are rrre onc whr cl'cu hose
things' I informed Officer Rivcre once aguin that I do not dcal with
rncdical Lrips. Officcr Riv$a stalcd, .you wanr to fuck with me, wirtch
th]s', and presed thc triplc tleuccr in rhe 7Bl8 cxtcrxion phone. Officer
Rivcro thcn lcfl thc olficc and Lieutenant Rosa camc inside thc
Lieutensr)t's otl]uc and clear (sic) thc triple deuces and I cxplaincd what
lus transpircd with OfTlcer Rivcra Jorgc (siu).'. Lt- Rosa's sworn srarcrn€nr
sirnply rcportcd tlrat bc cncoun(urcrl Lt. Rivera olone iD ir.is ollicc snd is
not discussed further bccausc it hal mr pnrbative effoct on thc outcumc of
(his cace.

In the hearing, I quustioncd ngent Foremfirr as follows: .,lf I understancl
)'our testimony you lelt lhid your rcsfnnsibility was to tal<c rhe allegations,
ald dctermine whether either of drc two allegations were trrrc or oot, tutd
you liruntl insrrfficielt cvielcngq lu rc3gh a conclusion ns to thc truth, and
therefore, yorr reconunuudr--d disnrissing the maner." 'l'o 

my commenr, hc
respon d ed. "Tha t' e corrcr.:t." I ran-scnpl pages 27 {r27 7,

As thc nrbitrator in 0ris case. t do not fccl bourtj hy Agent Foreman,5
jrdg'rcrrt tl'rt thcre wus no woy to dctcrminc thc trutir. fJUegiu with, lrc
inturvicwcd loth protngonirts^ ln thc arbitrarion hearing, thc gricvant
tcstilictl wis subjcctcd to cross cxrunination and respoorlc<l l.o my
gucslions about whot had occurrcd rluring the Fcbnrary 6 incidcnt. As thc
arbitr*tor I was ablc tu cvaluate the creditrility of gricvanr's testimqny.
1'ho Agency chosc rrot ro huve LL Rivern tcstit! whiih rucsns thut I hnve
1o evnlualc his r:rtdibility bascd cntirely on his swonr $tatement. A second
diffcrcncc bcrwccn the investigativc prorjcss as et}'ecnuted by Agcut
Forcman and thc arbitrotiorr process ss crlcstuated in this casc, is thai hs
considercd es irrclcvanr to his invcstigation any inquiry whicb wcnt
outside thc complaints of prol'cssional misconduct as alleged in thc swom
slatenrLrnts of both protagonists.

l 1
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ln coutr,rst. I have takcn into accorrnt rhe Jr&j1 condrrct of Lt. River4 veryespeciall:/ as delincatcd in Arbirraror f-r^p"rr;, 
-iui.st 

award whieh hercndered Seprcubcr ? , Z}uE. lt is a fbct thm for niany ,v€an Lt. Rivera h&sbeen the victir*izcr-rcrariaror and rris ui"tim-r,* 
'u"Jn'thc 

grievant, Alsotoken into ar;count havc lround r' u- r-,. ni",";, ,f# tf ff,:ii':1l."rjff],"ilff1Li::;
mu tu weigh as I did Lt, Rivcm's lhiiure in his sworn starcmcnt in whichhc rvoided a. catcgoricul yeJ or no to the grievnnf's qrrcstion of whcther heh"rd erased his uaurc I'rom thc ovcrtimc. H1, ,_pfi.iiilrure [o dcny wrcngdoing, conrbinud with rhe Agency's indiffcrcn'ce I,o ilvestigate who elscrnighr bccn thc guirry ecror, in my iudg,,cnt ** .*u]ii";.nt to co.chdetltat Lt. IUvera was lhe person responsiblc.

Bcyond tinding that Lt. Rivcra was responsible for ure. crasure of(iricvant's name from the ovcrtime tisr, in gnol codd;;l;;;;;;
{ilditioual sredibiliry findings. cirhcr in favo-r oitn" er;"r,, .r Lr, Rivcra,What givss rnc pausc is thJ facr thor the f cbruil:n O'Jirput is sinrply thcfirul incidcnt in whar lurs bceD an ongoing llud in which, as I havschiuactcrizcd it, l_r. Rivero has bccn it" iiCIitr.i-retaliator and rhcCrievunt, i.us thc wcakcr party, has bccn his victinr, Jn n sitrration uf thatkind,.one coffrot expcct cithcr party to be experien;g-;;;.;;
equarumity and, thr:ref,re whcn restifying m tell thc unvumrshcd truth. IrrMdition,,whcn botl parties urq il1s o,1il1,-witrrcsscs-to wtrat went on in ailr(4-r.rnt ocllryccn them, as irr this coge. and thCrc is no additionai reliablccvidcocc beagng on eithcr onc of thcir ncrrior,,,- r,l: what trappcncd, itbcsomcs almost imJrossiblc_ to dutcrminc rhc trurh. Henqg, il1 goo,Jconscienue. I r;srrnot nrakc findings regarding wherhcr 

"lrt 
*. porty 

-rrrJ

:::j:.: :: :T:it_1i i s J','*r"sc roward rhe .ith.r, o. whsrhcr .l u;."r i "" I yrrere wfls ally dangcr ufphysical violence.

Violence Ohjcctfucly Conaiderxl And Ar perccivcd

Whcn I speak of whether thcrc was any objcctivc danger of physiculri'lcnce' I havc i^ rnincl thc facs of rccoid *itir t.jnJ to whcthsr eithcrof the two orbitrators w'o aljudicarea n. *ntoiintossmcot cnecs hudfound Lr.,. fuvcra guilty 
.ofl acts--of pf,yri.ui uio-ilnc.. it is myundcrstanding thul rhcy ditl not. His conjuot rnay be ch$raqlerizcd aspsyr:hologiual violence, but therc is no findhg thari. e*.rcised physicatviolcnoc agairul Olliccr'.loro or lhe g.icv;lt. Thc last is, tl*n. that

t 8



rq/-84-aga9 11:4d
RECEIVED S5 !84 /ZAg3  I ! 132

D:: FFCU:TQ!
t 6 t  |  |  l J a \ \ LIZA IENDOZA

horvcvcr dcplorablc hi.s conduct has bcco over the yeun of thc two
rubitration cascs. his misconduct hnd not includerl physical violence.

FL)w to expltin this? Oue possiblc answcris that rationaj s€lf iutcrcst hds
triunrphed ovcr thc desiru lor rcvcnge. The Ageocy m8y havc becn la,r or
indiffcrcnt in do*ling with t.t. Rivga's s"nal ira,as.rrrcnt miriconducl lrur
hc most prubably belicvcs that it would rot bc pcrmissivc were he to
11qage in ovcrt acrs of physicnl violcrrcc. As theAgency's Fchnrary 7,
200E cease and desirt ordcr ststss, ysrved on both Lt. R.iver.a aud'thc
gSievurt; "you arc hcn;by instructed to cea.se ony threatcning or violent
hehnvior nnd you axc rcnrindcd rhat such hehavior is prohibiisl irnd wirl
nol bc tolcratad," Whatcvcr angfi and reseJrtntcnt h.i bears trrward the
grieYeltt, Lt. Rivcnr is u Jrnllessionnl, nssurcdly takcs pridc in his pr.rsilign
and his tens€ oi'rational selfinteregt has bccn sul)icicnrly stmng to keep
h.irn I'rom ovcrstcpping t}c bounds of risk licc bchavlor, It is surcly
rearonahle to assume thnt he knows frorn cxpericncc tlrat he ̂ oy conrrrit
rcr-s of sexual harassnronl and rcprisul and not risl'' his position. but rhat
engogirrg in physical violtrncc could well cousc thc cnd of his carccr with
thc Agcncy.

'[hat 
i.s not the wny the gder,ont sccs it. 

'l'l,c 
l'ear hc fccls of possible

violsrcc tnrm Lt, Rivera and t[C lesentment he trears tOward him was
manifest in his testirnorry i'thc arbitrati,n hearing, I find thst his fcsls
ard. how rhcy arc affccting him arc genuine snd are qlearly palpablc in his
testimony rclfltcd to thc Icbruury 6 incidenr and, as wcll, to his fcctings in
gcncml towafil Lt. Rivcra, lor exanrple, in one instancc ul'a number t<] the
sarnc cll'ect. whcn I usked him to dcscribc his fwtings after enrering I_t-
Rivera's ufficc and questiolting hinr alnut tlrc eroxurc of his name, he
tcstified thut the Licutemrt gtood up lrom his dcsk and cuNcd hirn:
"Lieutennnt Rivero is about six lirot lirur, six four ond a half. ov€r two
hundrcd nnd thirty. lwu brurdred aDd tbrty pounds. I weigh a hrrndrcd antl
sixqv pounds soakingi rrct. So rhis is a big differcncc." Among, thc ruany
tbars he cxprtsrd, he strcsscd his fear of ..gctting nry ris kickecl.;.
l r.uscript. paga 29t.

The tbllowing tcatixtony of thu griuvant surns up how lie Ferceives his
situation in general: "it's becn ciglrt ycanr of {^ionsistent prcsrurc fronr thc
0[tcncy, prcsstllc lrum this supervisor..,bcing o victim of uuprolbssional
conducl lium the supcwisor, bcilrg a vlctim uf having muldple wgrdcns
condone this t)?e of bchavior, having been a victim of his own oolloagucs,

t 9
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od)cr sufcrvisors condonc this rype ol hehuvior, look fhc other wav.
puttinS me in a position whcrc damned if I do, damrcd if I don.t..,I woie
rup in the middlc of the nighr, and I gor this chcst pain. and when I go to
the doctor, he wa'ts h: givc me piils. and I dou't want, t. urke pills; r iou,t
wonr to dcpcnl trn pilrs. Ail | ask for is fbr this inclivid'.rl to leavc mc
slonc. Thar is it." Tronscript, pag$s 154-156.

I sho,uld .strcss ogain that is how the ggievalrt perccivcs his sjtuation yiz a
vi: [.t. fuvero and thc nr-"g..cnt officinls of MDC. I find his
exprcrsiotts ofcmOtional anguish to be genuincly fult, that is tnrly hOw hc
feels it. But thar is onry rhe heginning of the inq-uiry which must 

-bc 
macrc,

His fccli'gs art a reality whrch should bc tnftcn into accorurt. But thcv
luve to bc chccked aglinst ob.icctivc facts and rhrrse ohjectivc faCts have
t0 bs limited to events and nctious whir:h are within thc tlnc pcritxi
covered by the griwmcc in this crsc. 'lle grievancc was filcd in ApnJ ot-
2008. Ils coverags is from thc LaPcnna award on Fcbruary 6. 2007 until
Janrur] 15, 1009, thc date oi'the heoring in rhis casc. Findings were nrndc
i'cnrlicr sccrions ol r"hi.\ opinion to thc cffcct that LL Riveru still cxcrciscs
sLrpcrvi5ely auttrmitv ovct tlre gricvrurt, albcir limircd in time periods, arxl
probativc ,.rvidence supports a limitcrl number of rctuliat'rv.
discrimi natory and illegnl nctions.

On the other hond, courplaints ol'thc gricvant hove bocn lbun<l nor 1o bc
supportcd by cvidcncc. tbr example, wlrcthcr his supervisors fairly
e'oluarcd his jub prt'ormqnce or whctber thc warrlen discriruinatci
af,dinst him in cflcctuating the provisioru ol'the pregln6 Stateurcut. A
furthcr print: what the gricvalt asscns about past Woiclcns may bc truc,
but no evidcnce wos prescntcd I't-rr the recond in this cose that thc pr"seni
w'rden hos co'doncd rutaliatory, discriminator.v or illcgal auts. l hi short
of it is thot objcctivcly appnrisul, thc gricvant's accouriof his sirutio' vrt
a viz Lt. Rivsra and the Agency in gcncral, is a mix of proven ond
unprovco allcgutionr-. Ilow the mixc<l statc of thc cvidontiary rccord nuar$
on shaping thc appropriate renredics ro bc awanled is coniidercd i'thc
following scction.

Wher Rcmedies Sbould Bc Awrdcd ln,l.his Cace?

h ruost labor arbitrution cases, once the arbitrntor makes his findings of
fact, thc dctcmrination 'f what constlnnes an appropriate award is usuoily
rrot o complilstcd or ditTicult issue. For cxarnpl". in cirscs of un.iuct

)n
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discharges thc rcmedies usually illcludc un uwnrd of rulnststcment, bnck
poy zurd. perhaps, at1 order lo ct,a\e and desist frorn a prastice whioh
violates the sollcstir.c bargaining Bgreement. Similarly, if thc issut: in
dispute involves cootmctual intcrpretation, ths awari <lctc.rrnincs lhc
oorect interpretnti(rn and orders whntevcr remedisl mea*qurcs nray he
needod to ulrduc thc hurm causcd by tho orroncou:i interprctalion. ln the
gene_rOl_rutt of csses the guiding reurcdial principle is to makc the gfievnnt
t'holc, in short, to do equity.

rlnt too is the guidi'g principle in enrprol'mcnt ciiscrimination cascs, hrr
in sru'h coses irnplcmcnting equity tends to be s lur mor6 c.gnlplct( plsgg:{l
and even rnofc su if onr;c the gricvancc has upporently bccn rsvrlvcrl.
thcre is ort aftcrmath ol'relrlis{6q/ actious. ln this purticular 1;asc, shaping
an npproprialu award, in terms ofcqrritable ohjcctives, is cspecidly hard i1'
thosc obiectives arc hrondly conr;oivcd. Ihis nreaus, in my opinion, that
nrorc rnust be accomplrshcd than rnaking the gricvant wholc for the
rn;unes he has suffcrcd, and ordering the ce.ssatio',l prohibited prflcticcs:
urgnrtly needed, in sddition, is u remcdial prcscription whicli wuutd have
ir good ch0ncc of truly putling an end to this rlislrute. This has bcEn an
ongoing dlsputc sincu hclirrc 2002; thcrt huve hcen nruhiple arbitrarion
awords; th.is third ca-se is about to curminare in an award. lt ihourrr seck as
thc ultitnarc cquiublc objcctivc to lay rhe groundwork which woulcl
lcstorc th(r mutuol resFct srrd Uu\t hctwecn the Uruon anrl the Agcncy
whrch rhe Preamblc to tlrc Master Agreemcnt <lcfin".; as the basis of u
good relationship.

[tgfrning mutual rcspcct urrd trust as thc u]timate objcctivc should not
blind Lrs lri the obstncles wlrich st;111rl in the wny ol ;ts uchievemcnt.
Pcrhai-rs thc biggest otrstaclc is thc tuct thal each party tunds to insist or1
sccing unly its side of the cssc. !or exumplc, it is cssential lirr thc Agcncy
lo accept thar ir hos not r'ully imprcmente{ thc Lapcnne award whicil
rnden that "Lt. Rivcra shall nor su;rwisc Offic.er Jorgc Rivcra clircctly or
indirectly ond.u'dcr any circumstances", but it is c<luarry esscnrial thsi th€
tlnion rccognizc thrrt rhc Agcncy has i'plemenred- substantial mcrsures.
in tcrtrrs ol'assignmcnt to worklnts uni[s and working shifts, to scpante thc
lwo men.

A sccond conrnsting cxamplc should sufficc to r:rnphasize rhe point: thc
Llnio' and the gicvant should u'r.rr,rstard thar by wro'gly asscinng that
g'icvant's sulrrvisors had u'fairry cvaruated trii lou p.lrtt,"-,rrcel that
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assertion wou.ld dlmost ccrurinlt creatc ill will rr.rwartl hirn by thu
Agency's supcrvisory sta[. whereas, by crcating a false prohitition
againsr tcstifying, the Agcncy nrrnost ccilainry coniirmed trrc 

'gicvarnt 
in

nls Derrer u)81 rlrc inrenrion wfis to intiuridate him and that orc rurdcrlying
rnotivrl was t, retaliate tbr his having scryed as n union atlvocarc in rhi
Ofllcer'lirro case.

'Ihc 
tcndcncy to sco only one side has bcsn lbnitlcd hy thc ftct that

hostjlity hqs hsjdcn(d over thc year$ betwccn these two men, Each o/rc
unributcs thc crcation ol'a hostilc cnvi1s11s1gr1 to rhe othcr, Tbal was the
essencc of Ollitrr Rivern's testinrony in the hcnring. That ulso wrrs I,t,
Rivcra's assenion in hig sworn rtatcmcnl: "Ofliger fuvcra is invading my
worli arca arrl is provoking rnc. l-hus crenting a hostile work enviromrrtnt
for no rea^qon," Also complicating efforts to sha;r remedial mcasurss
rvhich might rcstore normal rclutions bcnrycsn the tJnion and Agcncy, is
the tho that thc gricvant is the Ljnion Prcsidcrrt and it is pnlpnblc tirat sach
sidc lcods tu rlcl'end its own nnd lo scorc ptlints agninst the othcr.

That was evident in lhe w&y cagh pafly presented its vctsisn of thc case
and how it sought to denrolish thc other sidc's vcnion of thc casc, That
also is the siguificancc I would give to the tcstinrony of Mr. Eric your4,,
south East Regiooal vicc President of tho council ot'prisou Locals wh-o
related his discussi.n with South Eost Rcgional Dircctor R. E. Holr. 

'l1re

strbjtct of discussion !!0s alr cffOrl to iesolve the ongoing problcnrs
bctvtr,'crr the grievsnl and Lt. Rivcra. No ugrecmcnt on a solulion wr.r"s
rcached, with each side sticking to its position. Transcript, pages li5-3g.

lo overcome the lattcr obstirclcs, there wil,l bc includcd in the award
rcmedinl ordcrs which are net rypical, prrcise .ly bccousc this is an
excepliorral c&ss. lt will also ingludc s number of rccormrendation.r
rvhich are intendcd to foni$, thc Objcutivc of rcaching o t-ural sglurign, but
which I have concluded nre bcyond thc rcmediol authority of tlp urbitrutor
lo c{.st.as orders underthc tcnns ol'thc Master Agrccnrcnt. He.rewith is my
rr.:i.r.vrning in'support of thc rcurcdiul mcasurcg and rccomnrendotiorx
which are includcd in frc awanl-

l, Thc prcpondcrance of thc ovidonco il tlrc hcuring rccord fully supporlN
thc c,nr.rlusion rhar rhe througb its o{ficials thc Agency has vi.laLid the
rights of thc grievalt in manifirld wnys. Thu grievant ha.q suffcrc<l from
discriurirnrion a'd reprisals wlricli arc prohihited by Title VII of thc civil

22
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Rights Act,.thc Agency's failurc to frrry irnplerncnt Arhitrator Lapsnna.sawar'Js and the Mader Agreemcnt,s'grr"""";-'"f 
.frh ;;;il;;txcatmEnr. Rernedics must bc dcsigned io efiminntc ulcss al.ld an), otherAgencl' practice or sctiou ,nf,;"i h"r. 

-*ruJa 
to cfcute a hostilccnvironment il nhich the gievmt fras froO to work-as an employee ancl asPresident of thu Local L.Jnion. Ilut o, *, t.u"o Jrrir,rn., por, experit:ntuotdcring thc climination of'thesc prn.tic"s'i, 

"., ilo.on,.. that tJ:cy wiilccase eDlrcly trr cxist.

'fo 
assure firll.cornpliancc, which means to Bssurc that gncvant will huvepeace of mind, to carry out.his work a"a ij, *-i"r, r,-sprnsihilitier frccfrorn rcmliarion, discriminauon o, lnAilnirics J.i'y *,na, two funherremedics rr.ill bc neuteli 

,-ly: 
,b: as;ci ;fii" inst*ctcd ro dr.-vclopanrl tq preposi{ a new work protocol undcr ,nhi"h ,il rclalions betwccn thtgrievant anrl Lr. Rivera wilt bc scpraruJ #;;,;; pssiblc cxacprion.c,ncrcrery thar u,ould oreon thclbllowi"g, '; ;liti;" ro 'raroLrinin,, rhcpresenr arrangculcnt undcr which the gneuant zurd Lt. Ri"era iortdiffercnt shifu and arc assigned ,,, aiff.r"ii O-rp*tnr.nts, the prrrocol willIustlll$t Ll, Rivfla that under no circumstances i. f," ,o supervise thc6ficva't of to Lare any pcrsorurcl dccision with respcct ro him.I urthcnnore, if fc'1 aDy reason te ,noo *u,..J_i. nivcra,s working erca, thegricvrrnr wilr he acconrpanicd by a rnlmc.-.;, 

"ffi;i"r 
dcsignatccr by theWardcn. And if n ncrsonnc]$1c,isj,," 

"rrlJiie',i;;gri.uru rs rcquire<l ro
,T ito!. 

wlrich lormally would lall_ro l.t. Rivlrn ,pi*r* uf r.rponsibility,tn * exceptioual situutirn, it will be madc by tt!-,r*,ug.n,*r offic.ialdcsigxtcd by tro WanJcn.

On hchalf of thc Agency, the War,Jcn will prepare rhe protocol ond submir
i.1,<- ll. 

arbirrator, with a copy to rhe Union. 
'The 

llrrion will ricn subrnitrls conrments on thc protocol. Oncc thc protrcol is adopted ln ou ,rnor,t,
:T:T 

*rll bi: in place d sysrcm o.t re_e-urii ,.po* UV"in" AEency and rheLtmou. After a rr.,asonable 1eriril of firll yg"J *^plir,.". rhe rcgularrcportrng rcquirymcnt will cease to hove cffcc"t .fhis..
ru'cdy Ld .i,,,.[ ; "*r i"a by thc ag,rncy \ ]Ji *.'o,,ilull, ilffitjilillewards in rhe prior arbitrqtion crcc"s. 1," J"*r,--",i'*ll dcpcnd on thc
lgll"l:^.4 rensouablc pcri<.rcl oI c.ompliance *ri rf,. prorouol wouldjustily lifting the rcponing r(,qurrrmenr.

Ihc,ncxt remcdial question t0 bc Fsolvcd is whether thc gncvant isenlitled to contpcnsatory damagcs tirr rhc meitoi ."*r* which hc has
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suliered. Undcr thc provieions of 'litle 
Vll ol rhe Civil Rights Act aorl

pertinenl ca,se lsw, hc wor.rld- ordinarily, be aworded compcl$atory
dauragcs for his sulTcring, subjecr ro rhe sound discrciion of the
odjudicator. Sccrion 102(a) of rhe Civil Rights Act of 1991. 42 U.S,C"
Sc:u'tion l9Ela provides thst *thc conplarning party mny recover
compensator) and punitive darnag,cr"'aguinst a rcspondcrrt whu ungagcd
in unla*.iul intentional discritrrinarirrn" which would ceftlinty covcr il)e
retoliatory acts of Lt, Rivsra. Arbitraurr l,,apenno's Supplcmcnlary Awirrrl,
rendcrcd Seprcrnbcr 7, 2fi)8, exempli.fies how arbitrators usurlly uward
compcnsatory damages tbr mcnral sufferlng in cmployrnont discrimination
artd vcry particu.larly whcn rcpris.rls are involved.

ln rrry ju<lgment. compcu$atory darnages wcrc ontircly jrrstificd, as sct
forth in the l.oPenna award, hut slxruld nrrt be awarded in the prtscnt casc.
Thc rcasoru arc multiplc. 

'lhe kcy word in Sectiou l98In ir "ruay" which
I takc to mcan that Lhe arbitrator has discretion, os d<.x"s a jrulge, to weigh
all pcrtincnt clemcnts of the c&ce to rcach al cquitablc dccisir-rn on whether
to award u.omJrcnsatory damagcs. On thc onc hald. therc is thc finding
that thc gricvant hos suffercd rncnlal anguish. On thc otha, one of his
principul complaints-"Thc Agcnoy...nllows the Supcrvisor to
continuousl)' taiut tirc dirciplinar.v pnrccss by rcporting fiivolors
allcgations of misconducl iu u tbrm of feprisols".-wss not supporled by
r'vidcncc.'lhere is in {act a total lock of evidencc in thc hcaring rccord of
d paltcrn 0f Agcrrcy supportcd or 0llowcd rctaliatory actions, Wh.ll the
huaring reurnl supf,)orts are two bagic findings: f6st. that f<rr limited lime
periods gdevant had to work undcr Lt. Rivrr's supewirion nnd. second,
that therc wcrc two rctaliatury actions, one illegal action and ouc utilair
action. From thc datc of Arbitraror l^aPenna's awatd on ttre utcrits,
Fcbnrary O, 2007, until the January 15.2009, the henring in this ctrte. is a
prriod of lwo ycilrs. For thot period of rwp ycaxs, thc Union luilcd to
introducc evidencc of the pottcnr of rctaliatory condmr allcged in the
lbrmal gricvnncc fomr.

Also wcighing on tbs sidc of rrut awarding comp€nsarory danragcs is thc
finding tlrot tlrc griwaut failcd to prove thc chargc that his supervisors had
urlairly cvaluutcd his job pcrformance snd did so ns a form ofrctaliatory
action. llc hcuring record demoDslrstcs that thc chargc wrr^s without
tbundatton. As notcd, tltc result is to crcatc ill will and make it more
dilhcult to rccstahlish a normal working euviroruncnt. Tbe same is true
rvith rcsfrcct to thc unfounded claint of discrirnination r{) rhc cffcct that
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only thc gricva't wrrs inve.stigatcd undcr the proccdures of thc program
Statcurcnl wheu in fact [-t, Riveln was subjc"teJ k) the same proccdurcs,

It is of course not possible to dctermine how much of gricvant.s prcscnt
cmotional sufferi'g is due his having been supcrvisccl intcrmine,ntly by I,t,
Rivern nnd ta thc four irulanccs of rctalinrory actions ald illcgul ani uirfnh.
decisio^s takcn by the Agency more recently, and how ''.uch is caused r.rv
a continuaocc oJ'sul)b'ing rcsulting from rctaliatory conttrct rturing the
g:rioti covered in Arbitrlrtor.LoPemra's awunl. l'he heart of thc urattr in
whcthcr his cluim for compcnmrory darnages has nrerit in light uf his own
lailures to fully act rcsponsibly as lhe grieving pug,in this dispute.

llaving rveighed ttrc ru..lcvunr equitics, I conoludc rhar ir would lrc
inappropriatc to award the grievant conrpensatory rlamages. ln the hearing
hc rnade clear thar whnr wirs nrost .importanr t'him was ro he ftcc tiom thi
Itr.rstile conditions caused by hiS lravfug to inter.rct \vith Lt. Rivern_ 

.llpt 
is

a right to which he is cntitluJ, as do;idcd carlier in this opinion. With thc
f'ull implcmentntion of thc tcrmr ol' rhe pmtocol, as dclincatcrl prcvirurly,
his right to a rnnnai wr.rrking cnvironment should ctlbctively hJassured.

Iiquity also requircs that the grievont be marlc whole lbr any pecrrniary
losses he may have suffercd fiom rr:taliatory acts f'or which thc Agcnoy
should b€ held to accornt. therc uc two of lhrse kinds; tbe four hr..rurs ol'
pay *tich tbr wlricb hc was dcrckerl as AWOI, and the hours olipay he
would hnve received ifhis'anru hud not been crngcd fiom tlre.r"r.iin.r.
I  ist.

l'hc rcc0mmendrtions herewith preselltcd ar.c jtrst [hat, recommendOtiOns,
which thc purties.slxruld inrplc'rcnt iu dre cxercisc of their good judgmcnt.
I makc thcm in the exercise of my goul conscicncc bclicflhat iooi ,nny
bc re<luired to rench a just and final cnd to this disputc bctwccn rhe uni.n
and the Agency tlral curr bc iljhieved hy an arbitration award. As sr;rted
previously, thc frrllowing ar€ L:ast as reconlmendations bccau\€ | consider
thcm to be proposals which are not with.in thc rvmc<lial aurhoriry of the
artritrator under the tcrms of the Mnster Apgccurcnt.

Frrst, it would be ndvisoblc to scod lhls opini.n un<J Award to tbe Dircctor
of the Burcnu of Prisons and to thc Prc.sident of the Arncrican Feilcrations
of Covmmnt Employccs. l'here iue two reosons for this
recommendotion. Tlrcy rlay scc rhis dispute ns cxccptional, onc whir.h
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requircs attention urd" ideally, their muhal consullation to assuru that this
dispute is dcccntly resolved. Therr; is a seconcl considcralion: tlrc
Frevcntion of whnt muy becomc a trugctly. Although thc Wardcn has thlrs
fior' co'lzrinerl the possibility of vi.lence between thc two principal
prrtagonists with his dcsist or&r, thcrc still rcmains thc protarrial fol:
physical violencs. Thnt could very wcll ocorr, il, thc protmol bcirrg
ordcred fails to be clrcr,tivc. Thc situation is potcntialry exflosive becaus"
ol'the dccp fclt antipathy tlrc two protagonists leel toward cach o(hsr. lt
would he wisc to rcmcmber the recurring tragedics reported in thc press .f
workplaoc violensc uaused by an aggrieved employcc whosc cmotional
cont|ol has snapJxd.

lhc tw' remaining recomrncnduti.ns orc addrcsscd tr: rhe irurncdiats
pMies. They mny rccognizc 0rnt it would lrc dcsirable to meet and conftr
firr thc purposc working our their diffbrcnces. [ior exnrnplc, it would
surely be a positirr stcp in right dircction, il'rhe parties could rcach an
nBrcqrncn! on the preclse terrns 0f thc frotocol. The parlics also nray
choose to try mediation os thcif prtlLrrcd mcthOd for resolving thqir
diffcrcnces, As the arbilrator, I would q'elcolrre whatt:ver proposltls the
partics cirn ogrec to for thc purposc of rcruruilg thcir rclations 1o
normalcy.

, prcliminary AWARI)

l. Thc Agenc,v claim thar rhe gricvurrcv is moot is denied

2. l hc Agency ckdrn thut the gricvaflt hn.s unilaterally cxpanded tlrc
grievrrnce is dcnicd.

3. Thc gricvancc is uphekl with lr.:gpcrrt to the tbllou'ing claimr of
violation of law, the l-aPenna oward ancl the Mqstsr Agroctncnl us
dctcnn,iucd iu thc Opinion of this cas{r: tlre Agency has lot cpmpletely
arralgcd lirr Lt. Rivera to havc no supervisory authority or lrcrstrnnel
dccision moling ovcr rhc gricyant: and grievont hns bccn victimi'zrd by n
limited numbcr of retaliatory, illcgul nnd unfair aotions f'or whjch tht:
Agency hos thc ultinrare responsibility.

4.. For walt ol prohative eviclerrce, tlic lbltowing gricvanccs are rlcnird;
tlrc claims of discrinrinntion for rcasons of national origin; the claim of
retalialory discriminati<rn in lhe cvaltution of grievant's wotk
perfonnnrrcc; thc clgim of a pattern of rcprrrring frivolous allcgations ,l'
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mrronduct irs o foml of retaliadon; md the clainr of <tiscriminatory
implcmcntation of the Proglam srar.ement.

5 w-ithin thirry days of rhe reccipr of rrre Award. the Agency wiil submir
to the Arbitratur the terms of its propocud prorocil, iottown! rf,.
grridcli',:s as dcfined in thc opi'ion at pugc 23 in trrc gcction 

"niirl"d."What Rtrmcdies Should Be Awardccl in This Case?,, Ou thc same dere,
thc Agcnc) will nro.ke svailablu u oopy ro thc {Jnion, 'fhc 

Union wili
sLrbmit its cornments ou thc proprrserj protocol to rhr_, Arhitrutor within
thirty days, The partics urc urged to mect a.d confsr ro dctermine whcthcr
they_can rench qtt ag(cgrncn! on the lornx of thc Protoc()|. If ncccssary, a
hearing will bs hcld on rhe matter. lhc final version of rhe protoc.rl *ill
be rarumittc,J ttr the parties in thc fornr of an rrwurd.

6.'lhe Agcncy will makc thc pgicvant whole for pi,auniru,y losses he
t'xperienced ns the resu.lt of the lirur hours of pay hc wir.s <lockcd fol
A WOI arrd thc pay lost lbr thc hours he would have workcd if lris uarnc
had not be erased frorn (he ovcrtimc list on February 6, 200g.

7' l}e union's cluim tbr compcnsatory damages rbr mcntar sulrering by
thc grisvant js dcnicd.

E. Union Counsel's pctition lirr atr6rrrpy,s fees is uphct<l 6n thc ground
ttt.at th_e g'icyalr )rirs prevailed wrth respect to a nu:n*r of his gr.iciurccs
related to Titlc vll ,r' the civil Rights Act. Thc crri'rcd fccs arr
appropriatc in the "interest of.lusticc". 5 USC j_596. The oroccclw-s to bc
fol lowcd arc scr our in 29 CFR l6l4. j0l (e) ( l)  ( i l )  ond (c) (2) ( i l .

9. Wi0r resprct to thc twg rucommerdations frt pagq5 25_26 of thc
Opinion, the parries will takc action which thcy dccnr to bc apJmrpriutc.

10. This.is rrot u lha.l uwunl. The Arbiftator rstains juisdiction of tl*- crsc
t0 cnsruc that all instructions in tlrr.r opini.n nnd Aword arc dury
irrrple nre nted.

Opinion rnd Prcliminary Awanl by: 
t - .

trJtl,ll'$"/J
David M. HetfclU
Arbitrator
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Tif lany (J. Lce, Eso
LMR Spcc ia l i s t  

'

Federa l  Bureu l r  o f  p r isons

Lil l ium E. Merrtjoza Toro F".
l-. l3ol R.u r.r.nrari vc, ; ;b;t
r " r u L . ,  U l , t a y J t ? r b o ,  p  R

Re: caroNurnrrerrffiil,
' fo 

the Lcgal Represgnlslqyss of.the i)art ies:

i:lrj:lril lr. xli,"iil,;:i Lii:i,,il:. j:?,i;il,, t;.it1t
ti: r Tjljlf, : il"i!t'ii,, i.11, I ill *irftli.J,*,,, ;i ; ;;; .,;
i::li ;:f,fff t;, J:.:'1"'"'ining rr,oi' no";;"J;"' 

rnvestisation hft$
t a r e n o I t h e il, ; ;l ff ;:or:;',' :fi jy. ll.lli,r.*,' I I:;T:t,::$::,i
I  T i r e  Agoncy ' r  n t o t i on lI ilj y;t;i*;;1xifi ?:, |ilt! 3 T;.fiI ; i,l,t *,,,,
. ilii tff :t$ }:'Ji ;i: ; i J :; fi 'ff :*x1 ltx'Jil, l,r,f"J i:,1;l ; l:t
I iiii slij;llj;;:r;jj;:xt-iiJl:j.:iTi,n, , .nn,.,, e, 2008

fr il:iliTi;t*j, xlti,il}Ti: i,r ;T,;r: Ii,r #rj,rj
i;;?i::'i,i.'il;:i:": j.*lh;.l!JHi"ij::"lru:*ll"*j
i"1" ] .'"T $tr,,.;5" ff :, :fi ji i Ii i:T t, lt y, li ll1 li,'*l
:l: ! ., n _ ..' v.,,",' "'^ g "_.,'.',1 i1 "] _,; 6;,J,, i, r"T;lti 

;..#,?l'.,.|I;;** r,'.u{i:f',{lilf fln *r li;l*ilxH rij *nili
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'fr f #r 
o {.'th + 't'Ba'- f-'11'*11(*/bl

Tuln i r lg  to thc Acenc,
",;; 

' ,.",;:r i;;;-T;l: ' '  p-usition' it cotrsisrs of. three poinrs: rirst,
i nvesti g a r i o n.: o,,,,. i,ll Ii": iF'. 

jlill,.,"*,:;ljilt, i,i *l;lg:;
:iti!:i'ff 1,.:'T,Ti*ili,iili;i:ii',.-fl )r{f jillrJl
;:X,t','1T";' ;iX,:lilr. 

errrployucs 
"i. iir.,,,,.a sucrr subjqsr

rncluding renroval." ,.t l l l l  
rtn,1ns "c'uld f6ss oaut'r. ^ctiun,

i* l* ll;,ri :u J ;*: :, E^ l lif i.', i"o'o' l"l,o' "' r' - *..i "" i
s,,,.,ii"iii,;; :;;l,i jirfi;, *li,Tlil"il,ly,i,#?;#resr) lylnt l  [o marrer.s abuui which ,fr .r- i l" .testirn'ny , rr,. co,i.r. 

:f :" 9tt ;^".riig,..i;r. 
',"ti:li:;:lot'rr;i

nrotion, the Agency srad isc ursi n g i n c r i o e J ;;';!1,I,'il fi l, ll:,, i[,';:ilt *.* lliind arc not in the tcxt of. .rhc p"r"grrr ' i i "r . , l* .rr.  
O" irs facc, t l rconly prohibit iou is acainst ar.urr l .g'*Ir- i ' i r i l r lu"r, .  thc subjccrrrr!rr[er which forms-nart.  of on oi i  , , .rr .r , ,* j i f ," ,  Tlrcrr. :  is noprohihit ion againsr teir i fyirrg in an rrhitrot io,," i ,*aring, , l .hs1s 

i5 1rvorld 9f dif ference bt

: i ::"1, t r,., r n' " g, iif o i iffi :J..,i1.1il1'.11', i:-, fiff i'1,, l#:1, ; : i0 ticanng in which duc prscess *[gr...t. 'p-.i"rl j ' , ,

il,,J[,;Xi,'i,il:J,]f'l;ii, prohibition against resrlving ha<r bcen
r.,n ralng''nn"'uri l:t",;;r ' ,.111',tnlb':^:d as o lt:Si rim atc onsr nclt: r,
, l ir"r.tTo,r'orlhi ';;;;.; 

nen'tr8 without anv timc linrit, at thc
arbirrnry cxcrcise ;, ;;;:f 

'",# 
1"i:,,1,,".1.y:' :[1ff::.;; li

::,],^11.'t1.1 
obtr'gations undcr the Vrri.. igr."mer1r. Bur rharrmagrnsry h'rrihle is clcarly n,,t r lre c_asc. l i . i i l i  *r,r, wr; havc arelwo_irrdcpcndent systcrns,,two trnckg for gcrring at the truth: olA,sl ' roSram StatcJnsnI  an,p,o J" d u r es e", h ;,. ;i :ii:, lTi:l:.i, f.l iff i':j,.Jr..1:J':"r1,.'.xiin both tcstimony is under oath: and ,fr. *"_iri."* of both rctluircs

L:,odi.uT 
()l murual acconrnrudurio,,. A;; ' j , ' ; ;;td bc norcd rhatoorh crplicitry 'ecogniz.. rtr.. impo,:ta'.""ri "i ir.r,".* 

a.tr the
:]:j:_11:: :'f 

d,dlI rlus rr is .tt,ot ihc M;;;., ns;:.;,ucnr tlrrccr.i rhe

,tli j:liliJl,fi tf ';xirilI'#,9;ilif L,ffjl#HlijTitracked to cnsurc t lrcy urc resolvcd p,ou,,, , iylp. i !r .anr ob;ccrlves



r"1py-84_aoas r1,.4E D.,Fc[ff iAUED E5/olizsDs r).: j2 787772-rs}3 LIZA MENDOZA

1; f':'#?5.>' t')''',\ ,r {*,{.&,.--i 1'n",&l .

g). On t l :e f6g1e1 o1 rrnrEl i11u55, Section 9c provides: , ,OtA rvi l l  bescnr a sri lus r.rpdure evEry [0,days.on lo;r i jn;; ; ;gi lrons which sraff
:::.,liil]: 

ro comprete.wi:lll"',^n. ,t,t,; ;;.;;;e frarnc.,. rt ispnr.rrcul8rly notcworthy_ thut thc.n g€ncy ias farled to cxplain rvhy i tii il fi ',,',Til 
:ltl,:l::' n ffi ,'ff ;16,i"',' i o ra'' i,i., ;;;; s;,i;,; ;

l : l | t:. 
and dccisivcly rn my .iucignrcrrt, is the Agcncy.s fnilurc rodeutolrstrate thnt thc schu<julcd frr.uri lg Uri;, ;

il *i xt1, 1,'-t'i,.i':*';;ffi lw m :**T iil :? *i
l*ii#knm:i",:,1,,,,,,,,,,,,,,'.,:.,i":'l.T:.'1,':*";,,.n.'i}:
a dj u,r ge,i to u. .. r.,ru i i' ;:" i i, :'11, :[ ,1::. ?; : 

.i:],;;;o 
::l"T,.IliiJ,' J:r 'ai labie to Lhe OIA inu"_,;"", .^* ,-^ . : i : :  : : '1

1lll';tl* l1l' r* nfitT*,fr *#r ;r r*l jtt iri#, ili
iii'[:";l^n:1,'J:i,'.i:i," mav opcn up oo.ri'ionur't;n"* oi i,'nul,l
cvar uariou "r ii,..,l r;J;i j;jl',iTi,'.i::llTi:i:il:: 

Jlii:,i ]i;;
' fherefore, 

the parLies arc instructct l  kr pfcscnt thcir respcr.: t ive casesin the hcariog ro be hcld. January rSi l f i io. '  I i  accordanc" * irhArt icle 32, Sctt ion d-2 of thc iVf urr. .  agrr-r ' r*t ,  : : the En ployer wil ldeterminc the location ulgivc, to rh c { r,;;l; ;-il,;l. J* ;lii: :li : ","T:' li, i,, i,l,T i;lH
ll lil: li:'i.11'::';1": ;:' 1: a''" "i''r'."r' ""'i n g"
initiar rvitness tists n.,1:^l'li-li ;i il;;i;'^i'ilu"-J;1":l
r rb r t ra r jo ' I c i r i " ; : ' " "  

/aTcr  thar l  seve '  (7 )  days  pr lo r  to  the

Resolutirrn Adopred Uy,t.t i,roto*, Hffi
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&+u'l tv"grr D' tt / t ,

Dr-s1?6. 03? FiORl{lI/ GRIHIINCE trlil,X onr
n r  l l t t  i
rr.s, DtFNrrrrr|'![ ot JnsErcg pEDIIUA! BSB11D 01. p1Rlg4trg
r .qF1$. .n t . ( .1  

|  z .ooey  l t rL loa :Jc,rqe t lvero 
I U. O.C. guaynabo, puerl,a Rlco

3.Rryfrrrntlttv. ot OriayElc! {t)
i t to r l lqy  to  t re  Fr ' [ cd

a, -:ofgt;|rl }isrotqgi,{rt tttoilpt.d i),rih
Anthony  l layncc /  Wardcn

ltr 'dsll l  Frlaon ryttE DlslctLvr, EreiuEire ord.s, atatutr violrl lor; ?rtrr Vlr, 1964 clv.LlR r g h t 6  A c t  ,  P r o g r r s  s t r t a n e n t . l ? 1 3 . 2 1  o l r c l l n l n a t r o : : _ R c t a l l s t i o ;  {  c o n p r a i n e  p r o c s s r ,  H a J r r r.r 'srcamrcf ArbrrFrr lcn Ar:r, .b FHes I ur-12rso e oi:osui ig,-; ; ;- ; ; i ;" ;  I i i , r icarrc rur.,f cau la t lo i l  o r  po l l cy

fl_tl ,l^F r:y :-. .Eh o! thr rbovr vlolrr.ct? Dr rp-!!ic. 
-

' I n6 .A9 rncy , . by  
t hc  dc t l on t  $ . f " : f gny^ I1yne3 r  t f i r d . n .  con t rnuq ,  t o  v j . o l s t c  t n r  f i na l  , r t r c tb j - nd inq  r r b j . t r . r l on  l r n r c !  r r l c s  t 0 t - i 2?60  r  Os - i i 66 , ' t [ i ' s i i Fu ! " ' I na - i i o v i a i on ,  o f  r hep0 { ( j ' c s ' . co } r cc t l ve  Ba rqo in l n t l .Aq roooc l !  wh l ch  gua l i n t e^s  i o t g i - e i ; ; t f ,  on i on  i r i i i i i n t .  t n .uncond l t i bna l  r i ghE  t o  f i i r  r nd  i qu l t r b t c  t r sa t t non t ,  r ne  t r g i l , i qh r - i o  h r , r o r , r onlapr l6a:6 and io ba f r . "  f . rorn di rc l th lmt lon braoct  on Unlotr  i i i . i " i iy-^ iO Mt lonr l  or ig ln,5P€c i t l c ! I l y ,  t he  Agcncy  rhoxad  o4 i , nuc  t o ro r c l J6191  R . i vqg1 .  5y  au t f r 6 r l z rng  an  o r t l e r t lddD lnL r r r p t l v r  l nqu l r y  t o  C .qa rnJne  Hha tbc r  d r sc l p l l nq r y .ac t l l n  i s  r e i i r n t oO  fo rU n p r o l o o c r n n a t  c o n d u , j r -  o n  A p r i t  ? ,  2 0 0 6 , .  

" h r  
A g o r r t y  c o h i i n u € s  t o  g r a h c  b u n i e l  i , i v o r . a ,t . i r u t r n a r r L ,  r r r i l r t E o r r d  d i r c r o t l o n r t y  a q r h o ! l E y  t c  ! u p o n l r n  t h c  a r ! c v a n ! ,  r h l c h  a I I o * s  t t , es u t ' e r v l ' o r  t r  c o c c l n u o u s l v : q i n E  l b l  d l r c i p t l ; t r y  p r o c a s r  b y  r c p o r E - r E  t r l v o l o u c  l l l e c a E l a n 6qi: .olsconpcc: as a (q!n of reps!+olc, Ar 
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Froqti
To:
Datc:
SubJect:

Jorqe Rivera

?::111.'! r.; Sanrana, Jose A.; Segarra, Juan91912008 7t30 pM
ISM Concerns;

U * s

i^'"TffJl?:j",i,i:l:ffili*"s rx addfessed with r. Hemandez, r5o. r',1r. Hernancrez rerus*; ro rorow
,: I {: r:trtrJffi :Tff1fi t il;:ti,illiJ'j#ir,f [t{i:i['lT"H, H:']*H#r' " "
:o,'flls in deroysorir,. +,o,r,pry -un. rn.,JoJrui, ffi?,[:HHlfi,,f,T;.1.[lfJ,r[ll1,j[,,"
;:fr,ff",'1,:,,l:,iJff:ff1|,fr:T511' G;i'i';G ryrylabon, resurrins in escorrns ,r,rndres ."uenury,ncom ns ;;;#;,{:::#,l,TJ:7..,?:ffifilL:fiXX,ff;*T#iJili,Tl:tT;'H1#.
result of such violation of procedure, al/ inmates, ioun ,atr-r*, specrpl h6115jng un,t in1-11o,I, an6 n€wJycommitted inma.*s ore praced,I the same ceil' 

'r,nn.i*tr*, 
whire conducting strtp searches, rhe oryicerenqaOes in relqrous prayer wirh Ure ,n,notu poputottoi. Ciuong unnece5sary risk and sccurrry concerns

:ililr:" 
ISrl departmcnt rherclbre, r ..eqr"r1'tr,"t tilse issues be drscussed and properv

Thank yo: fcr your Dftention tO this rnalter.
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Rppror:rnrtel1 6 00 a.ur., I rcp,rrcri ro J Roctlsuuz. ()peratrous

i;,;ll:l:ll'::,1,:l::: iy,.T:,_:l-1,.:I,.r,r.., Medicar Fscorled I rip. Lieutenanirro,r.is*,
tnlt'.cd, me,thet he rlid not recoll ol.:s,;r.ving my na,rrc as scher.lule lur tirc purpose?'o".iisriug ,,,
1fc fcfeluleo 

ltrcel Husprtsl Lr.cort. Lieutcuturt lt.tlriguez also mcnliorrcd thar he 6a,ql cuyeredul:f:,1*t. rrip wrrh office'Vicrro, Tuol Room officlcL Liuurenant Rodrigrrcz otru a.nieacrsllng my lliutle lr0m ilrc schcclnle tril: and Chintcd thal. hc was uni*varc if anyone harl rlr:n* so.

\t itpp_roxulrat:ly 6.55 r.rr;., I entcrcc irrto tlie Lieur.cnanr:; offlcr: anJ .tpprorcrred rlrc srirctjurcrjT.r:clJ I lospitr l  Escorl Tl ip assigr::ncrrL,rrcr. . \s I  obsctvc{ fhe rcm,riuin! schcduled rr ips for t1urvr:qk, I askr.:d Licutcnant D. llivera if he lreLt urlsed my name foL t|c tscirrL Trip scltedulc,J turWr;dncsd::ry, Irehrrrar1, 6, 2003 LieLrtcuunt D. Rit,ern str.ro(j up aiuJ saicl ,,rvho tltv luuk arc yor: to
queStlon me ahout a0y fI ' lPs ur my (ucl i ing off]ce " r i rrrurecl i :r tely attempied to acriyatc my
pcrqonnl radio body alar:n urrd ajso activarcrl rhe triplc deuces' oln.u i. crrclcr to notify thc
Coftrol Center. As I e.xited thc Licutcnilnr.j C)ffice, Lieutcnont J. Rtxiir errtercd tltc alea anLl
r:lr;alr:i[ thc a.l:u ur.

Ai!:gAlru)F"
Augus(  l ,  1  995

Attaclrmeut J, lagc I

u-urrtl'l1ntc5ga*qt"*i.0f .hrslrc{::
[gg[9r4] prisoqs Svsrent

AFFIDAVIT
Co5:nrsnu'g1l1lr o f Pucrlo .l{ico
Colinty of San Juan

I,.l6rge Rivcr:r. lnr:raie sysrenr officer, at Ml)cr Guayuabo, p,R,, rnar<e the folrowing surte*]urlt iecly and wirhor:t  any prorrr ise or assurerlccs

I [hr]rr ploceerlerl to inlbm the Acting Wudcn of the ;rbr.rve mentio[ed evcnts.

l ipqn beingaskcd lvhcthct I rrscd lhc "Ir" word or uny orhcr uuplofcssioqal langgage tOwar6 .
Licltcr)arlt {tivcra. I rcsponded ncgative.

I lrcr'e rccd thc fr-rrcgoirg ritrtrmcnr ut: /1 
-pagcs and it is rr.,r.

kncwlcdge and helret.

Etiarn l(rvera
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U,S, DEPARTMENT OF ruSNCE
FEDERAL BIIREAU OF PRISONS

P.S, 1180.05
August I, I 995

A(tleiunent J, Pagc I

United Slstes DEndrtmcnt of Justicc
Fcdcral Prirons Sysrem

AFFIDAVIT
Conmonrvcalth of Fucno Rico
Counry ofSun Juiut

I, Danicl Rivcra. Lieutenant, st MDC Guaynabo, p.R,, makc rfic followrng statcm€nt frcely andwrlhoul tuy promi3{ or s.arurDnccs:

9".F:ir*q 6, 2008, al approximarcly 7100 a.m., whilc pcrtbrming duti* as rlay ratchActivities [.icutenanr md whilc in thc Licrrrrnsnt'r Officc pcrformlig durics, all of m lrOO*R.rvcra Jorge, 1.5.O., rnd slso Un.ion Prwidcn( walkcd in io tlc Licutcnant,g Otlicc *JU.g*
chtcking on lhc rncdicrl trrpe clip board, Whilc checking thc clip boanl hc turnod orouJana
I 
^.!:d,.! if I crascd his name riom rlrc $coned trips. I r;ld oftic.r Rivcro rh.ot t aio noi ,*o*
l*t:?,lno.no:ptq lnp8 e&3rgrunents. and onJy ilrc oFx;rutions Lieulenant wls rhc onc who assic
wr(,r rrrs rrurprs urpy stBmenls, 8no oily ulc t F)rltions Lieulenaflt wls thc onc who assigncd
statl to thc hospitrl trips csiorr. Offiocr Rivera slalcd, ,,you 

arc thc onc who doos tlrorc thinos,,doos tlrosc things".
I infomrcd Ofllccr Rivcra oncc again that I did not deal wrth mcrlical rripr. Ofnccr 2"c*rlrtrd, " you wrnt to fuck with me, wrtch this", md prcrscd the tiplc deusc.r un OS ZC.f ;
cxtcnsion phonc. ()fliccr Rrvcn thcn rcft thc ollicc and Licutenani Roua came inside tlrc
Licuten dt's Office and cloar t}c triplc deuccs and I cxpleined what hos transpired with Offlccr
Rivcra Jurgo.

iBy thc arbitration dccision I arn nor Io cupcrvisc Offfcer Rivcra Jorge in anyrvay. I do nor go ro
Officcr Rivero's work afc0 to rvoid any contact with him, howcvcr Officcr Rivcra is invarting mywolk arca nnd is povoking mc, [rus crcating a hostilc worl onvironrncnl for no rcason.

I have bcen working dry watsh for th€ ps.st ycff ro avoid any conract and misintarprctation wigr{Jlliccr Riven, but ho kocps on invr<ling my work arca.

I wils not unprot'e.ssional towrrd Officcr RivcreJorgc, 'rtl I did not Llccd ..F,,wordr.

I am wilrlng to .otc o porygruph tesr rrgcrding ony alrcgations modc by ot)'icer fuvcra Joryc.

I have rcad the foregoing rutcmcnt of / pngcs urrl it is kue and
hnowlcdgc and bclicf.

Suhstibed anl swom befari mc, €frain Rivsru, Speci-al Invcsrtglrjv€ Agcnt
of SeStyn 30,t'lI'irte i, Unlred.qrntcs codc, rhij Z- dryotIr'4.zl{ )&{
ol se.t;tpn JU.3,/f-Iillc 5, Unlted}s

"iIi4rzf___)&{

to thc

b"., 
f[lac h'rv.ttt,

D


