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This Supplementary Final Oprmon and Award is necessitated by the

inabiliry of thc parties to agree a$ to the amouDt of the compcnsatffiy

rtameg€s to b€ awardcd to the two grievants herein, Migdalia Toro and Jorge

Rivera and the Amount of attorney fees to be paid to the Union bercrn" AFGE

Local 4052 ur thc grie.rants Mgdalia Toro (Toro) and Jorgc Rrvera (Rivera)

pursuant to an tnitial Opinion and Award in this cas€, dated Febnrary 6,

200? by this arbitrator sustaining the gfievauce henein md awardtng

competrsatory darnages and attorneys' fecs but allowing the parties to agree'

if possble, on the amounts of such damages and fees- The inabiltty to ag.ce

on the amounts of such damages and fees required a hearing on those

subjects which was held on Febnrary 28, 200E md as stated herein abovE,

necessitatrng thrs Snpplementary Final Opinion and Award.

The cntire said initial Oprnion and Award of Februry 6, 2007 is

incorporated herein by refercnce as if it were fully set forth hercin at lcn$h'

This Supplementay Opinion and Award will be compriscd of a

finding as to the anount of compensatory and/or conscqusntial damages, if

any, to be aWarded to Toro an4 itr Order hercafter, the oompcnsatory

damag€S to be awarded to the gfievant Rivera and finally the amount of

attorncy fecs to be awarded to the grievants r:r thc unim.

7 4 7  - 7 7 5 - 7 4 ? 3 p . 5
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Migdalia Toro as the gricvanl, was awarided cornpensatory damages in an

Opinion and Award by lvlarcia Greenbaun, iszued lgf,2002. Sincs the

subject grievance of the initial Opinion and Awatd in this matter involved a

virtual continuation of the sexual hrassment as to Toro of the case, resulting

in the 2002 award which produced a claim of senral harassment as to Tcrro

and of a hostile workplace eovironrnent and retaliation as to both Toro and

Jorge Rivera.

The 200? Awud compcnsatory damagss must be determined based

upon the physical or m€ntal injurres inflicted upon ToIo as a result of the

discrimination in the form of the hostile workplace conditions, retalidion

md the sexual harassment. We have evidcnce of strch mental and emotional

distress rqiury consisting of tbe testimony of Tuq and evidential exhibits

reflecting her forty-fow visits to both a psychiatrist, (tweffy{tre€) and a

psychologist,( twenty-one), for thc mental distress from which she suffered;

her testimony that her husband divorced her because of her problems with

Lierfenant Daniel Riverq Gt.Rrrrcra) which hc blamed at least in part on

her since she would not let him confront Lt' Rivera regarding the senal

harassmeoq her testimony that she suffered fiom a oonstail' feal md terror

while on the job with Lt. Rivera as one of her srpervisors, contra'y to the

ordor of the Opinion and Award of 2A02 requiring a ten foot qpace betwcen

p . 6
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Lt. Rivcra and Toro at all times; aad her testimony of her loss of the abitify

to perfollr31 wifely drnies and household frrnctions and her sleep deprivation;

and ootlaterally, her clarm of physical iqjurics Gurrr Lcr slip and fall on an

unmarked wet floor in the Cruaynabo hcility while she was or may have

been consciously occupied with the fear and teffor of Lt, Rivera coming into

her presence . This aspect of the czrse will be discussed in the coasideratiou

of post-award front pay danrages for Toro.

There was no evidence presented by the U.S.Bureau of Prisons,

(Agency) direotly in opposition to the evidence presentcd by the Unron as to

Toro's damages except a gencral demand for anon-excessive awardto Toro

and tle grievant Rivera for compensatory 4omages.

There was also signifioant evidcnce of the mentrl and emotional

iojury to Toro in tle form of reports of her psychiatrist and her psychologist

that she sufffered mental and emoti,onal trauma for the time she worked at

Gualmabo MDC with tbe perpetlator of her sental barassment and that the

results of the damage infliqted and evidsut away from the ftcility will be

recumng. The report placed no time limit on the continuation of the

recruTenc€s The griewant Toro was tmder medication for anxiety and

depression apparently for the penod ofthe initial hrassment which occurred

sometime prior to 2001 md of the hrarings rezulting in the award of 2002

p . 7
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and througb the last yeax thougb at least a part of 2005. Her use of the

auiety medrcation Paxil was prescribed for her during these years in

increasurg dosages of from ten milligram. to thirry milligrams.

Toro was, at the time of the heriug of 2008, unemployed and

receiving some ficrm of Fedcral disability rctirement firnds in the amount of

about Oue Thousand Dolla$ ($1,000) per month as the result of the

pemanent injury and disability resulting fron her slip and fall. kior to the

disability retirement" she received workers esmpensation for a protracted

period amounting to'7So/"of her an'tual pay of $36,000 or about $27,000 per

year. Her retirement was formally statcd to have been voluntary but after

wuking at the facility in a job pernitting her physical restrictions, her

assenment was terninated and she was rcquired to apply for retiremeut

because the Agency could not find a permanefit job allowing for her

disabiliry, She bas attempted, since her retiremcnt, !o be rehired in a job

suitable to ber limitation and distant from Lt. Rivera wrth no success.

It must be noted at this timo that there will be consideration given to

an award to Toro of nvo distinct ad sepaate forms of compensatory

damages as alludrd to herein above since Toro alleged and offered evidence

ftat tbe mental and emotional injuries suffered by her wetre constant after the

p . 8
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initid near violent discrimination by s€xual hrassment h the period of pre

2001 upon which ostensibly a part of the Aumrd of 20OZ was based-

Mditionelly, this continuahoD and constancy of mental and emotional

distess is claimed to have caused Toro to slip and hll in the facility teading

to her ultimate permanent disability. Because of this clait", the gfievant

Toro, tlrougb the Union" clarms what is som€trrnes called'tont pat'',

assumedly to distinguish it from the more well lnown "back pE/'which she

also claimed and consists of at least ln part" thc wagps she would have

receivcd but for the discrimination by sexual barassment and hostile

workplace environment permitted and counte,nanced bV the fuency through

its agents, senranls or enployees whioh placed her in a mental condiUon

ruled by fear ad anxiety aod uear panic so that she could not make a

judgment to avoid the bazardous wet spot on the floor of the facility upon

which she slipped and felt.

It is persrradvely argued by thc Union on behalf of the gnevant that

the front pay damages as well as back pay sougtt fior Toro as a resuh of the

above asserted causal connection is not to be considered as tle same type of

compensatoqy damage as thosc for violations of the Civil Right Act of 1964

involving emotional pain and suffcnng inconvenience, mental angrush and

dis6ess, loss of enjoyment of [ife, marital discord and loss and other non-

p . 9
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p€cuniary losses which are limircd to a murimgm penalty of $300'000 as set

out by the Act 42 USC #1981 a (b) (3), or as constituting any part of thar

limjtation. The Union cites tbe US Supreme Court Case of Po[ad v' E'I'

DnPont de NEmours & Companv. 00-763 (US) June 4,2001532 US E43'

150 L. Ed2A62,121 S.C. T. 1946 (2001) in support of this position as well

as D' Clark Howel v' New HavegBgard of Rlucati'9n US Disaict Court'

ConnectisutS.O2 cv 736 (.fBA) Scptember 8" 2005,3l NDLR 70, 105 L'RP'

45L92 emoug others.

With the above distinction as to dnmages und€r Title VII, the Civtl

Rights Act of 1964 well notcd, we are faced initially with a determination of

the extent of &mages to Toro arising out of the Eental and enotional

disbcss and otber non pecuniary injunes whrch shc sustained as the result of

the discrininafion pracaoed upon her in the fornr of continuing sexul

hrassment retaliation and cominuing mainrcnanoe of a hostile workplace

environrnent for at most, eight years 1997or for at lcast cortsiderably more

tbm four years from earlier than 2001 to and through sorne point in 2005

and limited undcr 42 USC l98l a (b) (3) to a maxinum of $300,000.00

There is clcarly no d.rsputc as 0o the frct that Toro did suff[er such menta] and

emotional distress and loss. The only drspute is the amount of money

damages to be placed upon that damage andloss'

7 A 7  - ' t 7 5 - ' 7 8 ? 3
P .  1 0
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Ia order to placc a dollar numhr on the nature and exreut ofthese

injuries aud losses, &e law requires gener-ally that such award not be

excessivs or in an amount that would shock the conscience (impliedly

referring to high awmds but of necessity and equity to include awards which

are too higb or too low) of a court or a reasonable man and tbat the party or

entity mnlcing the award or judfeut bc guided by culier @ses which

closely mirror the facts of the case in question and are thus appropriate to the

purpose.

The st*'dard imposed upon an award or judpgcnt maker of not too

excessive and conscionablc is difEcult to follow snce it is appare*Iy

circumscribed by cmsidention of past case decisions of courts and agencies.

It would firrther appea to be impacted by ths number of years druing which

tle discrimrnation took place and the injuries wef,e sustaiDd and continue

and the specific facton of the case including but not limited to the following:

L The severity and duration of the discriminatory practices;

2. The t'*e period over which the prohrbited practiccs contimred;

3. The severity and duration of the injunes;

4. The extent md duration of the intervsution of medical senrices

required to fieat the injruies sustained;

5. The extent md duation of damagc to the pcrsonal litb of the

P .  1 1
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employoe;

and 6. The exteut of damage to the cconomic life of the employee

and its dwation.

The record rcflects that the discrinination and its resultant mental md

emotional distress conmenced in or about 1997 at or shortly affer the

grie.nant's hire by tbe Agency; came to a near vrolent clima:c shortly before

2001 by the tbrusting of his goin by LL Rivera virnrally and nearly iuto the

face of Toro; and continued, insofar as this casc is coocemed, even prior to

n''d after the 2002 Opinion md Award md notwithstanding and in violation

of that award tbrough to abut November 2005, by the appuently continuing

intentional vrolations of the prohibitiorrs ad proteoti\rc provisions of the

2002 awud in what was clearly a disorimatory rctaliatory policy of the

Agency towards Toro bascd upon the 2002 award.

There is absolutely no doubt of the severity of both the disc.riminatory

and retaliative actions or inactious of tbe Agency and of the injuries, harm

and loss sustained by Toro. Thc tine perid over which Toro was required

to avail herself of her psychiafist's seryices, about two years and of her

psychologist's services, about fouryears; the nunber of visits to each of

thesc medrcal servrce providers, twenty-theo for hcr psychianist and

twenty-one for her psychologiS; and the reports and stans notes as to her

P .  1 2
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condition over those periods, absolutcly establisb the mental and emotional

distess she suffercd over thc pcriod prior to and since tbe 2002 award.

It is evident from her testimony and from thc nafirre and extent of tbe

psychological and psychiatrrc reabnents and mcdrcations provided (Pa*il)

md its oontinully increasing dosage over that period that Toro suffered

eilensivoly from ncrvousuess, sleep deprivafion" anxiety fear md depression

among other symptoms of mental dutress during the three Or four ycar

period p,recerling and following the 2002 award which reflected the ongoing

and continued discrimiDation of barassmeut and of being placd in a hostile

working environntent with its fe-ar, mxiety and panic effects.

Toro tesfified to aod readily established withorrt dispufe that the

mental arrd emotio"al distress she suffered from the discrinination and

retaliatory actions and inactions perpetrated or effected by the Agcncy

seriously and detrimeutally affected her horne life anC life outside of the

facility because of its severe and continurng course of conduct. The ultimate

goof of that conclusion is evideuce by the testimony of Toro of the divorce

by her husband based completeiy or in large prt upon his misconception of

what had transpired between Toro and Lt. Rivera. There is no more

leysaling effect and evidence of the damage to Toro's private life resulting

from the discrimination of the Agency than the drvorce resulting iq among

P .  1 3
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other negative effccts, hsr raising hcr throe teen or pre*t€en childreu alone

without a husband and fathcr and with the resultant emotional and economrc

loss sustained.

The cases submiued by &e parties in support of thet rcquests as to

damages, reflect the above uoted factors. The Union's cases more readily

natch the facts of the instaot case insofar as those factors 4ppear to be

pressnt- They are a class of cases resembling the instant case and involving

Iong term discrimination and infligti6a of mental and enotional barm;

lenglhy medical and therapeutic services to allay and prwent more severe

rlemqge and harm while supporting a steadfast attempt to continue working

in a very hostile environnent without any signrficant efforts at sruccase by

the Agency; recated damaging incidents resrlting in trauma occasioned in

the instant case by the placenent by tho Agency of the grievant into

occasions of anxiety and panic from the initial and coutinrring cause of the

disness thc presence of the inllictor of her angursh, Lt. Rivera, ad the

continuance of his authority over her; the effects of a seemingly endless

inflistipa of parn which in this case, is aggra\atd by the false hope raisod by

the initial award of 2O02 and its despair occasioned by the repeated

violations in the following three or more years without relief from the

Agency: and the fi''al and disasgously debilitmive end results of the

P .  1 4
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discrimination in this case rcflccted by the divorce undisputedly occurring as

a result of thc discrirrrinetory acts of the Ageocy and its agents'

The cascs offered by the Agency to ggde the a$itrator in his

calculation of damages all appear to involve singUlar or short tcrm acts of

discrimination an4 in some casqs, vagge nd unspecified injuries-

Needless to say, the Agency's cases reflect much loWer damage

findings than do the Uniron's but the combination of both parties case

submissions provided a wide vieu' of the amounts of danrages not deemed to

bc excessive or unreasonable. As aresult ofthe corsideration of all of the

pernnent factors set forth herein as to the extent of dzmages in this case md

a thorough review of tle casies provided by the parties for gUidance;, this

arbitAor finds that the gnevant in this case, suffered compensatory damages

for mental and emotional distrcss in the amount of one hundred fiffy-six

rhousand dollars ($156,000.00), firis trnount is well within the Three

Hrmdred Thousand Dollar limitation placed upon this type of compensatory

damage by provisions of the Civil Right Act of 1964

Thc claim of the grietrant e4ressed in testimony for damage

consisting of the pbysicat injgries slstained from her fall on a wet floor at

the facility must be examined at this junchue'

t l
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Initially, it should be noted that these damagps are distinct g.rd

different from the compensatory damages afributable to the meDtal drsness

uponwhich the Civil Rigbt Act of 1964 places a mon€ta{y limitation of

Thrce Hundred Thousand Dollars ($300,000) It can be generally classified

as coosequential damages since it specificaltY provides fu past and future

lost income more commonly referred to as back pay and front pay

respectivcly. The grievarrt sceks back pay for the losses sustained as the

result of her rnability to work and earn her regUlar wagc and consisting of

the difference in moqies of the amount of income rpceived fiom workers

oompensagen beoefits and later disabiliry retifemcnt paymcnts and tbat

incomc which she would bave received from the Agency as regglar wages

and beuefits had she not been disabled by tbe injuries sustained in the fall

down incident, Her regular income is sard to include her basic wage

together with the approximate l17o augmcutation for the allowance and her

otler wage benefiB bcluding lost overtime income based upo1 averages of

past ovenime work assignments. The back pay would ostcnsibly cover the

period from hcr bjuty and placement on worlcmers compsgsatior beuefits

of Seventy-fivc pcrreut of her basc pay ttrough to tle date of her pqported

voluntary disability retirement aftcr which she receive one thousand dollars

per month or an annual disability income of Twelve Thousand Dollars udrich

conunued tbrough tbe date of the hearing in this maser and constituted hcr

orly iucome, according to her tcstimony. Her claim for front pay calls for

paymcnt of hcr regular employment income and benefits for a funue period

of twelve ycars ap,parently from tho darc of thc hearing ilr 2008 The twelvc

year period is bascd upon the number of years remaining to her having

achisrrcd twcnty years of employment which would have bcen her normal

working life to retirement entitlement interms of duration of work time'

P .  1 6
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Rougily calculated, these damages would amoutrt to a sum in excess of Foru

Hundred Thousand Dollars ($400,000) by the grievant's computation

presented in her post hearing brief.

The key to any such back and front pay entitlcment would be a

determination that the physical injuries suffercd from the slip and fall

accideut of the grievant was tle result of the discrimiaation evidcnced by thc

retaliation and hostile work e,nvironment from wbrch she suffcrcd on the

date of the accident or to pul it rnto thc jargon of pcrsonal injury law,

u/hcth€r the discrimination retaliatioo and hostility was the proximatc cause

of the accident and the injury

The only cvidcncc in tha oase on thc subject of causality was the

testimony of the gricvaut. She testified that sbe was ncfl/ous and impliedly

suffering from anxicty andpamc to an e)Oent tbat she was inpliedly

prcoccupied with whcthcr *re would cross patls witb Lt. Rivera during her

work md bccausc she was iD that state, she wasn't aware of the slippery, wet

sgrface arca until she slipped and fell to thc floor. There is no other

evidencc of thc cause ofher falt. In her report of the incident shortly after its

occrurense rypareutly for reasons of workmeDs compensation requiremerlts,

$c mercly reportcd tb.ar the cause was, no danger sign placed at the site,

warning of a wet floor, She made no reference in the report to her mental or

emotional condition as a cause of the fall nor, in fact, any mention at 8U of

P .  1 7
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the oondition of h€r consciousness immediately proceeding or at the tine of

the slip and fall. Indeed, there is no evidence including the contents of her

grievance that shc atfibuted the slip and frll to her neDtal condiUon as

effected by the discrimination retqliation and hostility prior to 6o lestimony

at the herrng

From the entire case presented by the gricvant, the arbitrator finds that

there is insrrffigisnt evrdence tbat there existed, at the tine of the shp and

fall, a mental state in thc gnevant caused drrectly or indirectly by the

Agency through the maintenance of a hostile work place enviro.t-ent whioh

in her consciousness rr'ade her unable to register the danger of the wet floor

and thus no direct or indiregt causal conncction betwecn the discrimination

retaliation and hostile work placc 6pyfuenment and the grievaot's physical

injuries from the fall. As a consequence, the arbitrator makes no ubitral

awrd of d,magcs for zuch injuries to the gneriant and denies her claim to

such damages.

It has bean found that the gnevmt, Jorgc Rivera sustaired tn:ury tn

the nature of mental distress as a direct result of discrimination against the

said grievant in the form of the seve,ral attempts at retaliation by the Agency

in the makiqg of false and misleading complaints by Lt. Rivera and other

Agency officials and by the belatcd disnissal of tle grievant Rivera's

P .  1 8
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complirint of a thest of violent condtboDs created by Lt. Rivera- The

complaints occasioned by Lt . Rivera requested the imposition of severe

disciplinary suspensions for a variation of allegnd vrolatious including

preparing false incident reports and failure to follow instructions. There

will be no examination made heretn of the alleged facts srrpporting the

complarnts but needless to say, they wcre strongly disputed by grievant

Rivera and ultimately were d€nied by &c Warden who effectirrcly dismissed

the complaurts virtually without commeDt and refrrsed to impose the

proposed discipline on t\e grievant.

There is also adequate cvidenos that the gnevant's call for a violence

threat ass€ssment evaluatioD was not given adequate or prompt consideration

reflecting a discriminarory attitude by the Agency.

Grievant Rirrera was the advocate for the gfievant Toro and the Union

rn the earlier case which resulted in the 2002 Arbifation Award favoring

Toro aud it was argued tlat the disciplinary conplaints and other

discrininatory acts agains the gnevant Rivera were motivated by a sfong

desirc by Lt. Rirrera to retaliate against gnevant Rivcra for successfully

trying the carlier arbiration case which found that Lt. Rivera discriminated

against grievant Toro by acts of sexual harassment and intimidation.

P .  1 9
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The injwics alleged to bave been inflicted upon the grievant Rivera as

the result of tle retaliatory astions of Lt. Rivem and his superior officer

associates included depressou; anxiefy; loss of hair, impairment of

husbandly and family dubes, damage to reprilation as corrcftional officer

and as a Union official and post heming heart medioal problems requiring

emergency health profcssional inrcrvemion and bospitalization at least on

one occilsion ln 2008.

The events including and surrounding the issuance of the complaints;

their dismissal; and the nature aDd extent of the mental and physrcal injuries

to ths grievant Rivera were not assertively drsputed by the Agenry and the

abitrator finds that thc discrimination by rctaliation and the resultant

injrnies and danages sustained were weU established by moro than a

preponderance of the cnidence including considering the posthearing

physical hcart -jury danagr allegation.

The arbinator awards the gnevant Rivera rjamzges for mental distress

md related physioal i"j,rry in the amount of Fifteen Thousand Dollrs,

($15,ooo.oo).

As to the claim of grievantRiwra lor damages for loss of income due

to his outwardly voluntary but essentially forced promotion otrr of the

corrcction officer class and into a position wherc there cxisted no overtime

P .  e o

5I 39Vd vzooN3f{ vzlt 689EZ,LLLAL 9e :9 I  SAAZ/37 /68



S e p  1 6  O g  O 5 : 5 7 p F e r n a n d o  B  I  a n c o 7 8 7  - 7 7 5 - 7 4 ? 3

t 7

income possibilities or shift differentials uAich occrured as a result of his

ongoing and continued fear and anxiety of further retaliatory actions by Lt

Rivera and the superior officers of the facility in support of Lt. Rivera' the

arbitrator finds an insufficiency of probative or persuasive endence that fcar

and anxiery of continued retaliatory acts by Lt. Rivera was the proximate

cause of his application for or his acceptance ofthe higher paid promotion

position although it ndght be argued that some impctus in the aoceptance of

the position change by the grievant Rivera might be attributable to a sought

aftor avoidance of funre and coutinued hostility by Lt. fuvera who was not

in his line of supervision affer the ppomotion. Thus, 1fos glaim for front pay

by the grievant Rirrera is denicd.

The sole remaining issue is tle Award of Afforney fecs

to the Union.

The Attorncy of Record has submittcd her effidavit of services and

value of services to the Arbitrator and to the Agency's counsel. There has

bceir some dispntc or opposiUon raised by the Agency as to the arnount of

Att,orney's fees asserted in the AIEdavit by reason of no showing of

comparative horrly rates of attomeys in the area. The arnount is $7,100,00

and the Arbiuator finds tbat amount to be reasonable considsring the hourly

ratcs of $125.00 and $140.00 to bc nominal md reasonable forthe nature of
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tlc specializcd scrrnoe performed in the area of hrerto Rico or any other

arsa of the united states.

As a cousequence of the above finding the Arbinator awards

$7,100.00 as compensation for attorney's fees in this matter to the Unron,

herein Council of Prisous local AFGE I-ocal 4052.

Tbe basis for the Award of attorney's fees is the fact that this

arbitration process iocluding the bearings and other adninisEativc services,

was occasioned and. necsssitated by the Age,ncy's iatentional faihue or

refusal to comply with the ArbitrCor's Alvrd of 2002 by lvlarcia

Greenbau4 Esq., and the fact that ttre Agency was fully aware or should

have known thal it could not pu.cvail inthe nratter as reflected by the

evrdeuce and the record in this case. Attorney's fees are avfrdad in this

case rn the intcrcst ofjustice.

It shopld bc noted that the Agency has asserted that the Federal Labor

Relarions Authority (FI-RA) is governed in its apped jurisdiction as to the

gant of atlorney's fees by among otlers, arbirators, by the provision of the

Federal Labor lvlanagement and Employee Relations Act and its provision 5

USC Sec. ??01 (g) which places certain conditions on the Award of

attorney's fees such as l) The employec must be thc prerrailing party; 2)

case must be one in which a prohrbited personnel practice was ongaged in by

P - " "
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The Arbitator denies thc claim of grievant Jorge Rivera for dam^ges

of back pay end front pay alleged to harrc been occasioned by his promotion

out of the Corrections Officer class which allegcdly occurred as a result of

the discrimination md retaliation practiced rrpon him through repeated false

complaints of employurent rules and regulations

The Arbitrator awards to tbe grievant Jorge fuvera for out of pocket

expeuses of Twenty-Five Dollars ($25.00) for a hospital visit caused by

stress of the discrinination and retaliation practiced upon him by the

Agency

The Arbitrator awtrds attomeys' fees to the Union as thc

representdive of tle grievants in this maficr the a-mount of Seven Thousand

One Hundred Dollars, ($7,100.00).
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