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Be lbre  the  ALr thor i t y :  C 'a ro l  Wal le r  Pope,  Cha i rn ran ,
and 

' l  
horttas Nl. t le ck ancl l :rr tcst Dullcstcr, l \ , lcrnbcrs

l .  S ta tenrent  o l ' the  ( l l sc

' l  
h is  rna t te r  i s  be  l i r re  the  Author i t l ,  on  an

exccpt ion  to  an  arvard  o l '  Arb i t ra to r  Dav id  W.
St i tc lc r  f i l cd  by  thc  i \gcncy  under  5 \  7122(a)  o f  thc
Federa l  Scrv icc  l - i rbor - i \ ' l  anagcrnent  Re la t ions  Sta tu tc
( the  Sta tu tc )  and par t  2 .12-5  o f  the  Author i ty ' s
Rcgu la t ions .  

' l ' he  
LJn ion  f i l cd  an  oppos i t ion  to  thc

Agcncy 's  except ion .

' l ' he  
Arb i t ra to r  g ran ted  the  Un ion 's  g r ievance

and lbund tha t  thc  Agcncy  v io la ted  the  Fa i r  l -abor
Standards  Ac t  (FLSA)  and the  par t ies 'agreement  by
refusing to conrpensate Correctional Off icers
(Ol ' l icers) lbr t i rne the)'  spent for certain pre- and
post-shif t  act ivi t ies. The ;\rbitrator awarded backpay
and l iqu ida ted  danragcs  as  a  remedy,  bu t  o rdered the
part ies to nreet and deterr l ine which Off icers were
enti t led to backpay and thc anroulrt  owed to thenr.
For the reasons that fbl lorv, r.ve t lnd that the Agency's
except ion  is  no t  in te r locu tory .  bu t  tha t  i t  i s  bar red  by
S 2 ,129.5  o f  the  Author i ty ' s  Regu la t ions .
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l l .  Background and Arb i t ra to r ' s  Award

The Union l l led a gricvancc arguing that the
Agency violated the FLSA and the part ies' agreement
by fai l ing to pay Off icers overt inre compensation fbr

certain duties, including pre- and post-shif t  act ivi t ies,
and by  la i l ing  to  n ta in ta in  accura tc  t i rnekeep i t tg
records. Exception, Attach. B. The Union requested,
anrong o ther  th ings ,  " [ t cn ]  n r inu tes  o f  over t in re  per

shi l l"  and l iquidated damages. 1d. 
' lhe 

nratter was
unrcso lvcc l  and subnr i t t cd  to  a rb i t ra t ion .  Thc
Arbitrator l ianred the lbl lowin{r issues:

l .  D id  thc  Un ion  sa t is ly  a l l  neccssary
procedural steps with regard to the
grievance?

2.  I l ' thc  g r icvancc  is  a rb i t rab le ,  d id  thc
Agency violate the I]LSA and/or the
part i t :s '  agreenrent by lai l ing to kccp
conrplete and accurate t ime records?

3.  D id  the  Agency  fh i l  to  pay  over t ime as
recluired by the FLSA and/or the
par t ies 'agrccnrent '?

1 .  l f ' so ,  what  i s  thc  rc r lcc ly?

Award  a t  3 .

Afler deternrining that the gricvancc was
arbitrable, the Arbitrator conclLlded that the Agency
violated both the FLSA and the part ies' agreemcnt, in
part.  l (1. at 30. l-hc Arbitrator tbund that the Oll icers
wcre enti t led to overt ime compensation for prc- and
post-shif t  act ivi t ies, but not fbr other act ivi t ies. ld.
a t23-26.  He a lso  conc luded tha t  the  o ther  g roups  o l -
enrp loyccs  nan led  in  the  gr icvancc  wcre  no t  en t i t l cd
to overt ime conrpensation. ld. at 27-28.
Add i t iona l l y ,  the  Arb i t ra to r  dc tc r r r r ined  tha t  thc
Agency f-ai led to maintain accurate t inrekeeping
records. ld. t t t  22.

The Arb i t ra to r  sus ta ined and den ied  the
grievance, in part.  The Arbitrator determined that
Off icers were enti t led to backpay in the form of
overt ime in the amount ol '  ten minutes per shi l l ;
however, he ordered the part ies to meet and
deternr ine  w i th in  n ine ty  days :  ( l )  wh ich  Of f i cers
were enti t led to this compensation; and (2) the
amount of compensation owed to each aff 'ected
Officer. ld at 28, 30. He reiterated that backpay
shou ld  be  pa id  in  accordance w i th  the  Un ion 's
"proposed remedy[,]" i .e.,  ten minutes per shif t .  f t / .
at 28. Addit ional ly, he deternrined that the Off icers
were enti t led to l iquidated damages. Id. at 29-30.
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entployees l isted in the grievance were entit led to
over t ime conrpensat ion.  Opp'n at  2-3.  Because the
Arbitrator did not awarcl conrpensation to all
enrployees, the Union asserts that it should not be
l i r r r i ted to t l rc  ten-  r r r i r rute rerr redv.  t  / ,1  at  3.

lV,  Order  to Show Cause

A l ier  t l re  Agency f l  led i ts  exccpt ion,  thc
Author i ty  issued an Order  d i rect ing the Agency e i ther
to shorv cause wlry its exception should not bc
dismissed as interlocutory or demonstrate the
existencc ol cxtraordinary circunrstances that woulcl
perrn i t  the Author i ty  to  considcr  the except ion.  ,Vc
Ordcr  (March 23.  2010) at  2.  ' fhe 

Order  s tated that ,
because the Arbitrator grantcd the parties ninety days
to deternrinc thc appropriatc anrount of backpay, the
arvard appeared interlocutory. Sae id.

-l 'hc 
Agcncy lrled a rcsponse to the Ordcr. Thc

Agency argues that the Arbitrator's award is f inal
bccause it glantecl conrpcnsation to thc O{-l lcers and
only rcquires the parties to calculate the anrount ol
that conrpcnsation. ,\cc Age ncy's l{esponse to Order
to Show Cause (Response) at  3.  Accordingly ,  the
Agency asser ts  that  the Author i ty  should rcsolve thc
rner i ts  o l - the Agcncy 's  cxccpt ion.  ld  aL3-4.

In i ts  opposi t ion,{  the Union argues that  the
Arbitrator's award is not f inal because the Arbitrator
orderccl thc partics to Incct and detcrnrine thc
appropr iate amount  of  backpay.  Opp'n at  l .  

' fhus,

according to the Union, thc award "anticipate[s]
further action by the parties and the Arbitrator[.]" ft/.

V.  Prc l inr inary lssue

Section 242().1 | ol ' thc Authority's l{egulations
provides:  "The Author i ty  .  ord inar i ly  wi l l  not
consider  in ter locutory appcals."  Accordingly ,  the
Authority wil l not resolve exceptions to an arbitration
award unless the award constitutes a cornplctc
resolution of all the issues submitted to arbitration.

3. 
' l 'he 

Union also requests at tomsy lees tor  having to
rcspond to t l re cxccpt ion.  Opp'n at  2-3.  

' l -he 
Author i ty  rv i l l

not r:onsidcr a re(lucst lbr I'ees and expenses incurrcd in thc
prcparat ion ol 'cxccpt ions ancl  opposi t ions in cascs I i lcd
undcr \  7122 ol ' thc Statutc.  U S I )OJ,  l ;ed.  l lureuu oJ
Prisons, U.S. Penitentiur.v, ,4ttlaler, Cal.. 64 Ft.Rn 810.
8 l  I  n . *  ( 2010 )  ( c i t a t i on  on r i t t cd ) .  Such  a  r cc l ues t  n rus t  bc
presentcd to the Arbi t rator .  See id.  (c i tat ion orni t ted).

4.  l 'he L.Jnion rvas giverr  leavc to l l lc  a responsc to thc
Agerrcy 's Response. S'ee Order at  3.  

' l 'he 
tJnion submit tcd

i ts  opposi t ion again.  ^S.cc Union's Supplenrcntal
Subm iss i on .

F' ina l l y ,  the  Arb i t ra to r  o rdered the  Agency  to  cor rec t
i t s  t in rekeep ing  records  and arvarded a t to rney  fees . r
!tl. at29-30.

l l l .  l ' os i t ions  o f the  l 'a r l ies

, \ .  A g u r r c l ' s l : x c c p t i o r t

' l 'hc 
Agcnct '  argLrcs that thc award ol '  ovcrt irnc

and acconp i iny ing  l iqu ida tcc l  danrages  is  cont ra ry  to
l i r rv .  Accord ing  to  t l rc  / \gency ,  under  -5  C. f ' .R .

s \  5 -5  1 .4  l2 (aX I  ) , r  an  arvard  o f  conrpensat ion  fo r
prcpara torv  t i rne  undcr  thc  F t -SA is  recovcrab lc  on ly
i l ' tha t  t in te  to ta ls  " r ro lc  t l r tu t  tan  nr i r t t r tas l . l "
Exccpt ion  a t  5  (quot ing  -5  ( ' .F .R.  s \  -5 -5  1 .4  l2 (aX l ) ) .
' f  

he  Agcncy  contcnds  tha t  an  award  o l ' ten  nr inu tes  or
fess is r1e nrirt inr i .s, and. therelore, not recoverable.
ld .  (c i ta t ions  onr i t t cc l  1 .  [ ]ecause the  Arb i t ra to r
awardcd on ly  ten  nr inu tcs  o f  con tpensat ion ,  the
Agcncy  asscr ts  tha t .  cvcn  i l '  the  Of  f l cers '  ac t i v i t i cs
were conrpensirble. the arvard is de nrinini.s at ' td,
thcrc lb re .  con t ra r \ ,  to  \  -55  |  .412(a) (  I  ) .  Thc  Agency ,
accord ing l l ' ,  asks  the  ; \u thor i t y  to  sc t  as ide  the  arvard
o f  ovcr t in rc .  1 r l  a t  -5 - ( r .  Ac ld i t iona l l y ,  the  Agency
contcnds  tha t  thc  award  o l '  l i qu ida tcd  darnages nrus t
be  se t  as idc  because i t  i s  t i cd  to  the  arvard  o l '
ovcrt inrc. / t / .

B .  U n i o n ' s  O p p o s i t r o n

' l ' hc  
Un ion  re '  j cc ts  t l rc  Agency 's  asser t ion  tha t  the

award is contrary to larv on two grounds. F-irst,  the
Union  contends  tha t  thc  Arb i t ra to r  d id  no t  a rvard  ten
nr inu tes  per  sh i l i ;  ra ther ,  he  on ly  suggested .  in
"d ic tunr [ .1 "  tha t  an  arvarc l  o l ' ten  nr inu tcs  per  sh i f t
"wou ld  be  acceptab le [ ,1 "  rvh ich  is  ev idenccd by  the
fac t  tha t  hc  o rdered the  par t ies  to  ca lcLr la te  the
anrount  o l 'backpay .  Opp 'n  a t  2  (c i t i l tg  A lvard  a t  28) .
Second.  thc  Un ion  arques  tha t .  a l though i t  reques ted
ten  nr inu tcs  per  sh i l i  as  a  rc rncdy  in  i t s  g r ievance,  tha t
reques t  rvas  d i rcc t l l  l i nked to  i t s  c la in r  tha t  a l l

l .  
' l  

hc part ics do nut  at lc l rcss t l rcsc l indings.  Acr:ordi r rg ly.
*e *  i l l  r rot  addrcss thcrn l i r r t l rcr .

2 .  - 5  ( ' . 1 ; . 1 ( .  , \  551 .1  12 .  " l ' r cpu ra to r y  o r  conc lud ing
act iv i t ics."  pror  ides.  in pcr t inent  part :

I  l  an agcrrc l  rcas0rLrblr  detcrrDincs that  a
prcparatory or  concluding act iv i t l  is  c losel i
r c l a t ed  t o  an  c r r r p l ovee ' s  p r i nc i pa l  ac t i v i t i c s .  and
is i r rd ispensablc to the per lbrntance ol  the
pr incipal  act i r i t ics.  and that  thc tota l  t inrc spcnt
i r r  t ha t  ac t i v i t r  i s  n to r c  t han  l 0  n t i nu tes  pe r
l ' o r kda r .  t hc  agencv  s l t a l l  c r cd i t  a l l  o f t hc  t i n re
spcn t  i n  t ha t  ac t i v i t r ' .  i n c l L r c l i ng  t l r c  l 0  n t i nu t cs .  us
hours ol ' r r  ork,
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Scc, c.g..  t . , ' .5. Dcp't  of lrunsp . 1t,1.1, IL'u.ylt  ,  l )  ( l  ,
60  FLRA 333.  131 (200,1) .  An award  is  no t
interlocutory r.vhere an arbitrator retains jurisdict ion

so le ly  to  ass is t  the  par t ies  in  the  i r rp le rner r ta t ion  o f
arvardcd renrcdics. . \cc. c.g, ( 'S l)cp t of.  t l te
l reu ;ur r ,  1 /?S,  6 i  FLRA l -s7 .  158-59 (2009)  ( r?5)
(arvard \\ 'as l lnal whcrc arbitrator rctaincd
ju r isd ic t ion  to  ass is t  par t ies  in  dc te r r l in ing  the
anrounl crf backpal '  and c.rpcrrses); ( i  . \  !)a1t ' t  ol  thc
.. l i r  l torc'c. Kirt lunl . . l i r  l"ot 'c 'c IJu:;e, .1ir l ,orc'e
. \ lu ta r ie l  ( 'o r r rn rur t t l .  . l l h r r r luc r r l t t c ,  i \ . .11 ,  6 l  FLRA
l2 l .  123 (2007)  (a rvard  rvas  l lna l  rvhere  arb i t ra to r
re ta ined ju r isd ic t ion  to  ass is t  par t i cs  in  dc te r rn in ing
anrount  o fa rvarded backpay  and benc t i t s ) .

' I  
hc  Arb i t ra to r ' s  aw 'ard  reso lved a l l  i ssucs

subnr i t ted  to  a rb i t ra t ion .  Spec i f i ca l l y .  and as
re levant .  thc  Arb i t ra to r  conc luded tha t  the  Agcncy
owcd "af-fected" Ol ' f lccrs tcn nrinutcs of ovcrt irre per
sh i l i  becausc  i t  v io la ted  thc  I r l .SA and thc  par t i cs '
agrccnlent. Arvard at 28. 30. Likc 11iS. the only
mat te rs  le l l  unreso lvcd  arc  the  i ln lou l l t  o f  over t in rc .
Lc . .  backpay .  and rvh ich  Ol l l cc rs  a rc  cn t i t l cd  to  i t .
. \ cc  / / i .S ,  63  I j l - l {A  a t  159.  Thus .  the  award  is  f lna l .
^\ee id. (arvard *as I inal even though arbitrator
re ta ined . iu r i sd ic t ion  to  ass is t  par t ies  in  de ternr in ing
thc  an tount  o f 'backpa l '  anc l  cxpcnscs) .

' I  
hc  Un ion 's  a rgunrcn t  t l ra t  thc  auard  is  no t  l lna l

because the Arbitrator orclered the oart ies to nteet and
deter rn inc  thc  appropr ia tc  anrount  o { -  backpay  docs
not  lead  us  to  a  d i l lb rcn t  conc lus ion .  As  thc  above
Dreccdent  es tab l i s l re  s .  an  ar i 'a rd  i s  f l r ra l  even lvhere
thc  arb i t ra to r  re ta ins  jL r r i sd ic t ion  to  ass is t  thc  par t ies
in deternrining thc propcr antoul l t  of backpa1,. . \cc
// i . \ .  63 I]LI{A at 159.

Accord ing ly ,  rvc  f lnd  tha t  the  awarc l  i s  no t
in te r locu tory  and cons ider  the  Agency 's  except ion .

V l .  
' l ' he  

Agency 's  e rcept ion  is  bar red  by  g  2429.5
o f  the  Author i ty ' s  l legu la t ions .

Under  g  2 .129.5  o f  the  Author i ty ' s  Rcgu la t ions ,
the  Author i ty  rv i l l  r ro t  cons ider  i ssues  tha t  cou ld  have
been. but were not. prcscnted to the arbitrator. S'ee,
c . g .  f  ' S  l ) c p  t  o . l  I r u t r : ; J t . .  l t . l . l , 6 4  I ' t , R A  3 8 7 , 3 8 9
(20 l0 )  (1 ' .1 .  l ) .  Where  a  par ty  makes an  argument  fo r
the  l l r s t  t i r re  on  except ion  tha t  i t  cou ld ,  and shou ld ,
have made befbre the arbitrator, the Authority appl ies
S 2-129.-5 to bar the argunrent.  ̂ !cc, c.g ,  ( t . . \  Dep't of
i lgt ' ic ' . , , lninrol & l ' lunt t lealth lnspec't ion Serv.,
Plutrt  l )rot.  & Qtturtt tr t i rrc. 57 Fl-RA 4, 5 (200 l)
(Cha i rman C- 'aban iss  concur r ing)  (where  agency
re l ied  upon pos i t ion  descr ip t ion  a t  a rb i t ra t ion  hear ing ,
Author i ty '  re fused to  cons ider  agency 's  a rgument ,
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raised fbr the I lrst t inrc on exccption, that posit ion

descript ion was abolished during the relevant t ime
franre).

' l 'he 
Agency contencls that, bccausc the

Arbitrator awarded ten rninutes of overt ime
conrpcnsation per shif i ,  thc award is contrary to
5  C. f " .R .  ss  55  l . ' 1  l2 (a ) (  l ) .  Exce p t ion  a t  5 -6 .  

' l he

record  c lear ly  es tab l i shcs  tha t  the  Agency  had no t ice
- -  wh i lc  bc lb re  the  Arb i t ra to r  - -  tha t  the  Un ion  had
requested  re l ie f  o f  ten  n l inu tes  o f  over t in re
conrpcnsat ion  pcr  sh i f ' t .  Arvard  a t  15 ,28  (s ta t ing  tha t
Un ion  sought ,  in  i t s  g r ievance,  conrpensat ion  o f  ten
nr inu tes  pcr  sh i f t ) ;  Exccpt ion  a t  l -2  (sante) ;
Exception, Attach. B (Union, in i ts grievance, stated
that i t  requested "ten nrirrutes ol overt inte per
shif t").  Despite this notice, the record contains no
indication that thc Age ncy cvcr argued to the
Arbitrator, as i t  does now, that the Union's requcsted
rcnrcc ly  was cont ra ry  to  5s  55  I  .412(a) (  I  ) ;  ra thcr ,  i t
argued only that prc- and post-shif l  act ivi t ies took
"rro nrorc than a l 'cw rrr inutcs." Award at 18.

' l 'he 
Agency had notice of the specif ic rel ief '

sought by the Union; consecluently i t  was required to
present  i t s  a rgument  concern ing  5  C.F .R.

N -55  I  .4  l2 (aX I  )  to  the  Arb i t ra to r .  Becausc  thc
Agency  d id  no t  p resent  th is  a rgument  to  the
Arbitrator, i t  nray not do so now. ,See l ir l ,1,64 t iLRA
at  390 ($  2429.5  o f  the  Author i ty ' s  Regu la t ions
barred argunlents that arbitrator 's remedy was
contrary to law because argLlnlents could have been,
but were not, presented to arbitrator).  Accordingly,
we l lnd that the Agency's exception is barred by
r \  2429.5  o f  the  Author i ty ' s  Regu la t ions  and d isnr iss
it. See itl.

V l  l . l )ec is ion

' l ' hc  
Agency 's  except io r r  i s  d isnr issed.
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