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Appl icat ion for Employment Submitted by
Sameka L. Wright ( later known as Sameka
Wright-Jackson),  herein Grievant,  to the
l lureau of Pr isons (BOP) fbr the Posit ion of
Correct ional Of l icer at the BOI,s Chicago
Metropol i tan Correct ional Center (MCC)
Located at 71 West Van Buren Strcct,
Chicago, I l l inois;  Appl icat ion Dated I

Grievant Submitted to a Pre-Employment
Interview Wherein She Answered a Number
of Predetermined Writ ten Quest ions with a
Yes or No Answer and Depending on the Answer
Indicated, Given an Opportunity to Provide a
Written Exposition. The Questions Posed
Were Sct Forth Undcr the Fol lowing Major
Topics: Employment History; Mi l i tary History;
tr ' inancial  History; Dishonest C'onduct,  Excessive
Use of Force and Integrity; Criminal and Driving
History; Family History; and Miscel laneous
Information; Date Interview Conducted and
Answers Submitted 2

September 12,2002

September 17,2002

'  Appended to this Application were two (2) adhorizations signed by the Crievant for release of
information. ' l 'he 

flrst authorization was lbr release oi' inibrmation excluding medical inlbrmation to any
investigator, special agent, or other duly accredited representative ofthe authorized Federal agency
conducting her background investigation to obtain any inforrnation relating to her activit ies lrom
individuals, schools, residential management agents, employers, criminal justice agencies, credit bureaus,
consumer reporting agcncies, retail business establishnrents, or other sources of infbrmation. 'Ihis

information may include, but is not l imited to, my academic, residential, achievement, performance,
attendance, disciplinary, ernployment history, criminal history record information, and financial and credit
information. Grievant further authorized the Federal agency conducting her investigation to disclose the
record ofher background investigation to the requesting agency (here BOP) lbrthe purpose ofmaking a
determination of suitabil ity for employrnent or eligibil i ty for a security clearance. The second authorization
pertained to the release of information to the investigator by health practit ioners with respect to the answers
to questions about her mental health consultations, specifrcaily; Does she have a condition or treatment that
could impair her judgment or reliabil i ty? If so, describe the nature olthe condition and the extent and
duration of the impairment or treatment; What is the prognosis? Both authorizations were signed by the
Crievant and dated September 12,2002 (Jt.Ex.2).
' The Pre-employment Interview Questronnaire ended with the tbllowing cautionary statement: A false
answer to any question on this form or portion thereof may be the grounds for not employing you, or for
dismissing you after you begin to work, and may be punishable by fine of up to $10,000 or imprisonment
of up to five years or both. AII the infbrmation you give wil l be considered in reviewing your answers and
is subject  to  invest igat ion (18 USC Sec.  100 l ) .  In  s igning the Pre-employment  Interv iew Quest ionnarre,
Grievant certif ied the following: "l certify that all of the answers and statements made on this form are
true, complete and correct to the best of my knowledge and belief, and are made in good faith"
(J t .Ex.3) ,
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CHRONOLOGY OF RELEVANT EVENTS (continued)

Prior to commencing Her Employment, Grievant November 19,2002
Was Required to Provide Answers to Three (3)
Questions Set Forth on the Form Tit led, Supplemental
Ouestionnaire for Selected Positionsl The T'hree
Questions Pcrtained to thc Following Topics, to Wit,
Her Use of l l legal Drugs and Drug Activity; Her Use
of Alcohol; and Her Medical Record; Grievant
Answered AII Three Questions in the Negative, that is,
With a "No" Answer; Supplemental Questionnaire
Datedr

Sharon Benefield, thc then Incumbcnt Assistant Novcmber zl,z00z
IIuman Resource Manager at the Metropoli tan
Correctional Center in Chicago in 2002, Was
the Agency Official Who Requested a 20C
Investigation of the Grievant be Init iatetl ;
Written Requcst as Sct Forth on thc Top
Portion of SF 85P, Grievant's Employment
Application Form Dated

Date Grievant's Employment Application Form November 25,2002
And Agency's Request for a 20C Investigation
of Grievant be Initiated, Received by ttre Office
of Personnel Managemcnt (OPM)

Grievant Resigned Her Employment with the December 14,2002
Wisconsin Department of Corrections; Datc of
Resignation

Grievant Commenced Her Employment with the December 15,2002
Federal Bureau of Prisons as a Correctional
Officer at the Chicago Metropolitan Correctional
Center; Date Employment Commenced

Security and Background Investigation of Grievant September L9,2a03
Performed by Investigations Service of the Office of
Personnel Management; Investigation Findings as
Set t'orth in a I)ocument Titled, Report #2 Noted that
This Phase of the Investigation Commencecl April 23,

' '  Under the block tit led Instructions, Grievant was apprised that this Questionnaire was supplemental to her
employment application she had submitted on September 12,2002 and was used only after an offer of
employment has been made and when the information it requests is iob-related and iustif ied bv business
necessity (Jt.Ex.4).
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CHRONOLOGY OF RELEVANT EVENTS (continued)

2003 and Concluded on June 27,,2003; Date Investigation
Closed{

4 l t  is  noted thar  Report  #2 consisted ofe leven ( l  1)  pages but  that  pages 3,4,  and 5 were not  inc luded as
par l  o f  the subject  docunrent  which was int roducecl ,  ident i t led as Joint  Lx l t ib i t  5  anci  ntoved into evtdencc
in thesep roceed ings .  OnApr i l  l l , 2007 ,one  (1 )dayp r i o r t o thc f r r s tdayo fhea r i ng in th i sa rb i t r a l
proceeding, the Union init iated a written inlbrmation r€qu€st dirccted to MCC Warden, Eric Wilson fbr,
among othcr docttments, "a full cornplete and un-redacted copy of the investigative fl le pcrtaining to
Gr ievant 'scase,Case#03 l04465,dateof  invest igat ion 4-23-03 through 6-27-03 (Un.Ex2).  Saic l  wr i f rcn
informatiorrrcquest was responded to on April 11,2001 by MCC Dmployee Services Managcr, Casandra
Loggins-Mitchell wherein, in addressing the Urlion's request for a full compiete and un-redacted copy of
Repo r t#2 ( i den t i f i edby theUn ionas the repo r tda tedApr i l  23 ,2003  th rough  June2 l  , 2003 ) ,Logg ins -
Mitchell asserted that the Bureau of Prisons does not have the authorify to lelease the Investigative Report
as i t is theproper lyof theOff iceofPersonnel  Management(OPM).  Loggins-Mi tchel l  fur rherasser tedrhat
the Union had been afforded copres of all documents on which the decision to remove Grievant f iom her
emBloyment with the MCC was based (Un.Ex.3). At the April 12,200'7 hearing, the Agcncy rcasscrrcd its
position that the Bureau of Prisons does not have the authority to rclease the investigative fi le as it is the
property of OPM, to which the Union responded that the Bureau's position was unacceptable maintaining
such position constitutes a violation of both the Preamble and Article 3, Section A of the Parties' Master
Agreement  ( the 1998-200 I  Coi lect ive Bargain ing Agreement ,  J t .Ex.1) .  Speci f ica l ly ,  the Union noted thar
portion of the Preamble that requires good faith on the part of both Parties as set forth in the lollowing
language, to wit, "Moreover, the parties recognize that the administration of an agreement depends on a
good re la t i onsh ip .  Th i s re la t i onsh ipmus tbebu i l t on the idea l so fn ru tua l  r espec t , t r us t , andoommi tmen t to
the mission and the employees who carry it out." As to Article 3, Section A of the MasterAgreement
(Jt.Exl), that provision reads as follows: "IB]oth parties murually agree that this Agreement takes
precedence over any Bureau policy, procedure, and./or reguiation which is not derived from higher
government-wide laws, rules, and regulations." With respcct to this provision, the [Jnion asserted that
OPM is not a higher governlnent-wide authority but rather simply a separate agency and that such a higher
source would be a Presidential Executive Order, an Act of Congress, or a stafute. In fufiherance of its
position it is entit led to the full, complete, and un-redacted copy of lnvestigative Report l l2, the Union cited
Articie 30, the Disciplinary and Adverse Actions clause of thc Mir.ster Agreement (Jt.Ex.l), Sectitrn Rl
which states the fbllowing: "any notice olproposed disciplinary or adverse action wil l advise the employee
of his,fter right to receive the material which is reiied upon to support the reasons for the action given in the
no t i ce . "  TheUn ioncon tends theAgency i sdcny ing i t s r i gh t t oob ta in the rn i ss ingpageso l ' I nves t i ga t i ve
Report #2. [n response, the Agency concurred that Articlc 30, Section El obligates it to provide to the
Union thosc records it relied upon in its decision to remove the (irievant t iom its employ and that's
exactly what it has done in providing the Union with a copy of Investigative Report #2 in its present state.
In an ef-fort to resolve this dispute, the Arbitrator held an off-the-record meeting with Agency advocate,
James Vogel and Union Advocate, Sam Heuer, wherein the Parties agreed to an arrangement whereby the
Department of Justice (the Agency) would attempt to secure the requested missing pages of Investigative
Report #2 ffom OPM, that said attempt would be made no later than three (3) weeks fiom the date of
hearing (April 12,2007), that i i 'successful, the pages would be reviewed solely by the Arbitrator and in his
review, the Arbitrator would determine if the missing pages were either rclevant or irrelevant to the
grlevance at hand and, if found to be relevant, the hearing m ight have fo be reconvened. Additionally, if
found to be relevant, the Agency would have the right to address the matter in argument to be included in
its post-hearing brief and the Union would also be given this same opporrunify in its post-hearing brief. By
let terdated Apr i l  24,2007,Loggins-Mi tchel l  d i rectedawr inenrequest toOPMfor themiss ingpagcs and
by lefter dated May 2,2007 , OPM indicated it would authorize release of the entire investigative fl le if i t
received a notarized authorization fiom the Grievant instructing it to release the entiEe investigative l i ie to
the Arbitrator for his review. Upon receipt of OPM's May 2,2007 written response, Loggins-Mitchell
faxed the OPM letter to the Arbihator and by e-mail to t-oggins-Mitchell the Arbitrator acknowledgccl
receipt of the faxed letter. As a result of a misunderstandins. the Union was not notif ied that the Asencv



CHRONOLOGY OF RELEVANT EVENTS(conrinuetl)

A Second Part  of  OPM's Invest igat ion of Grievant Was
Set Forth in Written Report #3 Numbering Seven (7) pages
Which Consisted of Interviewing Grievant pertaining to
Financial Issues, Crcdit Historyo Personal Matters, and f)ates
and Circumstances When She Consulted With a Mental
Health Professional; the Dates of this Phase of the Investigation
Occurred From May 22,2003 through July 6,2003; Upon
Completion of Iteport #3, Date Investigation Closed by OplVIs

September 19,2003

had made thc request to OPM within the stated agreed upon tinre l i 'ame of three (3) weeks and that OPM
had agreed to release the entire investigative fi le upon written authorization fiom the Grievant. Thus.
Union Advocate, Sant i leuer fi led a written Motion l-or Adverse Inference with the Arbitrator but upon
being inforrned the Agency had made the request to OPM and OPM's wil l ingness to accede to the requesr
should it receive written authorization ffonr the Grievant, the Union at t lre seiond hearing heid May 3,200i
withdrew its Motion For Adverse Inference.'The purpose of this interview with Grievant conducted under unswonr declaration was to clari iy answers
to several of the questions posed lo her during her pre-employment intervicw, conducted by MCC Assisrant
Human Resource Manager, Sharon Benetleld on September 17,2002 and sunrrnarized in awritten reporr
by Benef ie ld in  a document  t i t led,  "summary of  F indings of  thc Prc-Employment  ln te rv icw" (J t .Ex.3) .
In particular, the OPM investigator addressed Grievant's responses to the following questions, to wit: "Has
the applicant been disciplined (suspended, reprimanded, etc.) in fbrrncr or current civil ian employrnent" to
which Crievant answered, "No"; "Has the applicant ever served in the military" to which the Grievant
answered, "yes"; a series of questions pcrtaining to Crievant's f inancial history, specifically, "Has thc
applicant - been sued or held ibr non-support, had involuntary repossession ofauto or other properly -
been evicted l iom a residenc-e lailed to fulf i l l  a rental or other confracnrai agrcement, - had a tax l icn
placed against them or their property - had any other l lnancial def'ault, - had their wages assigned or
garnished, to which the Grievant gave a "No" answer to all of these qucstions except the iast indicating
"yes" that she had had her wages assigned or garnished ( it is noted that the investigator appended to this
Report #3 a one page handwrittcn summary of Grievant's credit report ); "l ' las the applicant cver madc
intentional lalse statetnertts ot'been involved in deception or lraud such as inrpcrsonation in cxarlination,
altering transcripts or other official records, fblsifying reports/records including his,4rer BOP application" to
which Grievant answered "No"; "Does the application for ernploynrent subrnitted lbr this interview
accurately ref' lect (l) your empioyment history, i.e., duties, supervisory responsibil i t ies, reason for leavrng
lobs' (2) education, and (3) any other expelience uscd in nreetirrg the qualif ication requirenrents tbr t lr is
position [Correctional Oflicer]" to which Grievanf answered, "Yes"; "l las the applicant ever been involved
in excessive use of fbrcc as a law enforcement official, (i.e., rnil i tary police, security personnel, police
officer, or other similar law enfbrcement position either in private ernployment or public service), conduct
sucll as abuse of any person detained or confined in law enforcement's custody (i.e., mil itary, private or
public law enforcement) to include sexual contact (such as kissing, fondling, intercourse), or aiding and
abefting any acts described in this question? Note: Involvement includes any commission, allegation,
and/or investigation irrespective ofthe results ofthe investigation and role ofapplicant (subject, witness,
etc.). It also includes any adjudicative process (civil, criminal, or administrative)" to which Grievant
answered, "No"; "Has the appJicant been convicted of any moving trafl lc violations within the past three
years" to which Grievant answered, "Yes"; "Has the applicant ever had his/her l icense suspended or
revoked" to which Crievant answered, "Yes"; "Has the applicant used marijuana" to which Grievant
answered, "Yes", Does the applicant currently have any relatives who are inmates at any correctional
facil i ty at the Federal, State, or Local level" to which Grievant answcreci. "Yes". As noted elsewhere
above, by signing Section H, the Signature Block of the Pre-Ernployment Interview, Crievant certif ied that
all answers and statements tnade on this fbrm (Summary of Findings of the Pre-Elnployment Interview)
are true, complete and correct to the best of my knowledge and belief, and are made in good faith (Jt.Ex.5).
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CHRONOLOGY OF RELEVANT EVENTS (continued)

Subsequent to Submission of the oPM Investigative November 3, 2003
Report, Grievant Received a Letter From Securify Specialist,
In the Agency's Security and Background Invcstigation
Section (SBIS), Therisa tslue, Apprising Grievant that
Issues Have Arisen in Connection With Her Backgrouncl
Investigation Which are a Concern to the BOP; As a
Result, the BOP was Extending to Her the Opportunity
to Comment on the Information in Her Background
Investigation Upon Which thc BOP lntends to Rcly in
Determining Whether to Continue Her Employment;
Blue Advised Grievant that i f  She Chose Not to Ansrver
One or More of thc Written Qucstions, She Was to
Complete a Waiver; BIue Further Advised Grievant
That After Answering the Written Questions or
Completing the Waiver, She Was to Send All of the
Documents Along With Any Additional Information She
Chose to Provide to the SBIS and that, Should She
Havc Any Questions, She Should Feel Free to Contact
Her by Telephone at the Numbers Indicated; Letter Dated6

Grievant Responded to the Interrogatories Presented to Her November 16,2{103
Which consisted of Twelvc (12) Questions of Conccrn of
Which She Answered Eleven (11) and Provided Addit ional

" Accompanying this lener was a one page '(N<ltice of ILegall Rights" which BIue advised Grievant she
should read before answering any of the written questions then sign the Notice and return jt to SBIS in 0
separate envelope. This document set forth the following enumerated six (6) Legal Rights possessed by
Crievant, to wit:
l .  Youhave the r i gh t to rema ins i l en tandno tansweranyo f thewr i t t enques t i ons ;
2. If you choose to answer only some of the witten questions, you do not waive your right to remain si lent

with respect to the other written questions,
3. Any answers to the wriften questions which you furnish can be used against you in any proceeding,

inc luding cr iminal  proceedings;
4. You have the right to seek advice from a representative before you answer any written questions;
5. With respect to any unanswered written questions, your eligibil i ty for employment with the Bureau of

Prisons in a sensitive or Public Trust position wil l be init ially determined solely on the investigative
Information available to the Bureau;

6. lf you choose to answer the written questions, you must rcturn you'answers to Therisa Blue, Security
Specialist, Security and Background Investigation Section, within 5 working days, unless you request
For good cause shown, and are granted an extension not to exceed 5 days,

Grievant signed the Notice on November 5,2003, two (2) days after receiving the letter lrom Blue dated
November 3,2003 in the presence of a witness named, J. Hansen who also signed the Notice on November
5,2003. In signing the Notice, Grievant certif ied she had read the statement of her legal rights and
understood them, that she had received the intenogatories concerning her background investigation.
Further, Grievant acknowledged by her signarure on the Notice that no promises or threats had been made
to her, and no pressure or coercion ofany kind had been applied against her by any employee ofthe (Jnitcd
States Government (Jt.Ex. 7).



CHRONOLOGY OF RELEVANT EVENTS(cont inue)

Comments to Eight (8) of  the Quest ions on a Separate
But Accompanying Documentl Date Grievant Certified
Her Responses to thc Interrogator ies Along With Her
Add i t iona l  Comments '

By Letter,  Blue Informed Grievant She Had Been
Assigned to Adjudicate Her Limited Background
Investigation with the Burcau of Prisons and that
She Needed to Speak With Her About Some
Information that Was Part of Hcr Background
Invest igat ion; To This End, Blue Attached a
Form Tit led, "Agreement to Subject Interview"
Which Blue Requested Grievant to Complete and
Should be Faxed to Her Within Three (3) Days
of Her Rcceipt of  the Form; Blue Apprised that After
She Receivcd the Completed Faxed Form, She
Would Contact Grievant Telephonical ly;  Letter Dated

Grievant Signed the "Agreement To Subject Interview"
In Which She Agreed to Discuss Information in Her
Background Invest igat ion with Bureau of Pr isons'
Officials and to Certify That Hcr Answers Would
Be True, Complete and Correct to the Best of Her
Knowledge and Belief, and Would be Made in
Good Faith; Agreement Signed in the Presence
Of a Witness Named Tonya Davis and Dated

December 2.2003

December 2,2003

'  By her signature aiong side the date of November 16,2003, Grievant acknowledge having reacl the
following statement, to wit; "A false answer to any of the attached written questions may be grounds for
terminating your employment in a Bureau of Prisons'position, ancl may be punishable by fine or
imprisonment. All the information you give wil l be considered in reviewing your responses and is subject
t o i nves t i ga t i on . ( l 8U .S .C .Sec ,  I 00 l ) "  Add i t i ona l l y ,Gr ievan tce r t i f i ed tha t "a l l  o f t hes ta temen tsn rade
on these pages [of the interrogatories of which there were 22pages (Jt.Ex. l0) plus 2 pages on which she
recorded additional comments (Jt.Ex.l l)] are true, complete, and correct to the best of my knowledge and
belief, and are made in good faith." (Jt.Ex.8). In a hand wriften notation by Blue dated December 1,2003,
on page I of Grievant's additional comments, Bluc indicated "this documentation is not complete and
cannot be understood." A perusal of the two (2) pages of additional contments submitted by Crievant to
Blue reveals that all sentences were truncated apDarentlv cut off in reoroducins the document and therelbre
the addi t ional  comments were barely  in te l l ig ib le (J t .e^. i  t ; .  Accorc j ing to comirents rnade by Union
advocate,Af torneyHeuerat thearbi t rat ionhear ingofApr i l  12,2O0T,Bluedidnotbother tocontact
Crievant to inform her that she received only partial responses relative to the i i l ing ofher additional
comm€nts and that she needed the whole ofthe responses (see Transcript page 66). Agency advocate,
Attorney Vogel averred at the hearing that he only beoame aware of this deficiency in Grievant's
submission of additional comments just a couple of weeks prior to the hearing date of April I 2s, that he
attempted to secure the complete fi le 1}om Blue but learned that Blue no longer had possession of the fi le,
that the file had been archived (see Transcript pages 66-67).
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CHRONOLOGY OF RELEVANT EVENTS(cont inued)

Telephone Interview of Grievant by Blue pursuant to
Grievant 's Having Signed and Returned the Form,
"Agreement to Subject Interview", Wherein Blue
Queried Grievant Further Regarding Three (3) Issues,
To Wit: Alleged Termination From Her Position as
Supervisory Youth Counselor by Her Former
Employer,  the Wisconsin Department of Correct ions;
Wri t ten Reprimand Issued to Her in September of 2001
By Her Formcr Employer,  the Wisconsin DOC For
Al legedly Int imidat ing a Supervisor;  and Her Being
Sued by Kohls Food Store fbr the Balance of Three (3)
Insuff ic ient Fund Checks; Date Interview Conductccl
And Date Blue Recorded the Interview in a
Memorandum For Fi lcs

Letter Issued to Grievant by CaptainLazo Savich,
Department Head of the Correctional Services
Department at MCC and Grievant 's Sccond Line
Supcrvisor Wherein, Savich Informed Grievant He
Was Proposing that She be Removed From Her
Posit ion of Correct ional Off icer no Sooner Than
Thirty (30) Calendar Days From the Date She
Received This Letter Based on Her Failure to
Provide Accurate Information Regarding
Employment Documents, Specif ical ly Her Employment
Application Forms (SF 85P and SF 85P-S) and Securify
Investigation Forms, Specifically, an Integrify Interuiew
Form as Part of Her Appointment Processl The Letfer
Further Apprised Grievant Shc Was Required to
Report All Dismissals and Resignations in Lieu of
Dismissal From Any Job, As Well As, If She Had Been
Disciplined (suspended, reprimanded, etc.) in Former
Or Current Civi l ian Employment on These Forms; The
Letter Asserted Grievant Had Failed to Report the
Following Information as Set Forth in Five (5)

December 2,2003

September 27,2005

" As to the first query, Crievant advised she had not been terminated from this supervisory position but,
rather, she had been demoted and returned to herformerposition with the Wisconsin DOC of Youth
Counselor A. As to the second query, Grievant stated that at the time of her pre-employment interview, an
appeal of this disciplinary action by thc Wisconsin DOC was pending in the grievance procedure and shc
was not sure if the written reprimand would stand as a final action and too, the written reprimand at the
time had been issued then for over a year and should not have been in her personnel f i le when reviewco oy
the Agency's investigator. And as to the third and last query, Blue reported that Grievant had provided
proof of herpayments to Kohls at the time she responded to Written Interrogatories dated l.110312003
(J t .Ex . l 2 ) .
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CHRONOLOGY OF RELEVANT EVENTS(conrinued)

Separate Specifications [Charges] ldentified as Specifications
A T'hrough E AII of Which AIIeged Grievant's Failure to
Disclose and Report Certain Information that Came to the
Agency's Attention as a Result of Information Contained in
The OPM's Investigation of Her Background, Constitutecl
Falsif ication of Pre-Employment Documents; Specif ication A
Pertained to Grievant's Failure to Report the Discipl inary
Actions Taken Against Her by the Wisconsin DOC of Having
Been Terminated From Her Probationary Appointment as
Supervisory Youth Counselor and Her Failure to Report She
Had Been Given a Written Reprimand in Septembcr of 2001,
Both Actions of Which Were Contrary to the Answers She
Provided on Both Her Pre-Ernployment Interview and Her
Supplemental Questionnairc; Specif ication B Pertained to Hcr
Failure to Report Two (2) Disciplinary Actions Imposed by
Her Former Employer, the Wisconsin DOC, Spccif ical ly, a
Written Reprimand in June of 2002 fbr the Infraction of
Violating Work Rules and a Verbal Reprimand in May of 2002
For the Infraction of Failing to Complete Inventory Sheets on
I{er Unit; Specification C Repcats Her Failure to Report that
In May of 2002 Shc Was Given a Verbal Reprimand For
Fail ing to Complete Inventory Sheets on Her Unit While
Employed by the Wisconsin DOC, Division of , fuvenile
Corrections, Southern Oaks Girls School But, Noting that She
Had Initially Answered 6'No" on Her Pre-Employment Interview
In Response to the Question, .'Has the Applicant been Disciplincd
(suspended, reprimanded, etc.) in Former or Current
Employment", Whereas in Her Written Interrogatories She
Admitted to Having Been Given a Verbal Reprimand for
Failing to Complete lnventory Sheets on Her Unit; Specification D
Pertained to Hcr Failure to Report Having Becn Given a Written
Reprimand For Intimidating a Supervisor Both at Her
Pre-Employment Interview and in Her Response to Interrogatories
But Revealing this Written Reprimand at Her Subject Interview
Conducted by Blue in December of 2003; Specification E Pertained
To Her Failure to Disclose at Any Time Consultations With a
Mental Health Professional Whereas, It Was Noted that Her
Background Investigation Revealed She Had Been Seen by Two
Mental Health Professionals Within the Stated Time Frame of the
Last Seven (7) Years Having Been Treated for Depression and
Currently Being Seen by a Mental Health Professional and Being
Treated for the Condition of Aftention Deficit Disorder; The Letter
Went on to State that Her Actions of Falsifying Pre-Employment
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CHRONOLOGY OF RELEVANT EVENTS (cont inued)

Documents Have I)cstroyed Her Credibi l i ty and
Effectiveness as a Coruectional Worker, that Her Actions
Demonstrate that She is Not One to Whom the Care,
Custody, and Corrcct ion of Fecleral  Criminal Offenders
May be Entrusted and, that t f  the Irroposal lbr Her Removal
Is Sustained, i t  Would be Ful ly Warranted and In the
Intcrest of the Efficicncy of the Service; Savich Informecl
Grievant that the l ' inal  Decision on the proposal to
Rcmove Her From Her Employment at the MCC Would
Be Made by the Warden and that She Coult l  Reply to the
Proposal to the Wardcn Either Oral ly or in Wri t ing or Both
And that She Had Fif teen (15) Working Days From the
Date She Received the Proposal Letter to Make Such Reply;
Further,  Savich Indicatcd to Grievant She Had the Right
To Have a Representative of Her Choice Assist Her in the
Preparat ion and Presentat ion of Any Repty She Might
Wish to Submit and that I f  She Shoukl Have Anv
Quest ions or Need Assistance in This Matter,  to Contact
Casandra Loggins-Mitchell, the Employee Services Manager;
Proposal Letter Datcde

' ln his testirnony, Savich explained that by virtue of his position as Department Hearl of the Correotional
Services Department onc of hjs duties is to assume responsibil i ty as the proposing official in mattcrs
pcrtaining to disciplinary and adverse actions relating that, there are other department heads at the V{CC
whose responsibil i ty is to assumc the function of proposing official for their respective departmcnts,
off-ering,as an exatnple, Loggins-Mitchell who is Deparfment Head of Employee Services. Savich lurther
explained the process by which he exercises his responsibii i ty as proposing official stating that he rcccivcs
an already drafted proposal letter l iom Ernployee Services aiong with the afl 'ected ernployee's investrgaLrve
f i le .  In theinstantcase,hereceivedthesubjectproposal  le t terdatedSeptember2l  ,2005l ioml-- lmployee
Services admitting that he has no input into drafting such letlers. Savich firrther related that while he read
the proposal letter and made one correction to a date set forth in Specification D and initialed the corrected
date, changing the year to 2002 liom 2005, he did not recall receiving Grievant's inve stigative fl le and
asserted that even if he had received it he is cerlain, without any doubt, he did not review said fi le but
simply accepted the content of the proposal letter as is since he is without authority to have any input
relative to a proposal letter's content. In continuing to explain the process, Savich testif ied that after he
receives a proposal letter, he contacts the employee who is the subject ofthe letter for the purpose of
meeting with the employee in order to issue the proposal letter. Savich explained he executes three (3)
signed copies ofthe proposal letter giving the affected employee the original and one copy ofthe Ietter and
returning the other signed copy along with the employee's entire persomel l i le to Employee Services.
Savich further explained that proposal lefters are issued to employees with regard to hryo (2) t lpes of issrres,
to wit, job related or pre-ernployment issues. In Grievant's case, her proposal letter addressed pre-
employment issues, not job related. Thus, even though in his view Grievant was a good employee, her
excellent and outstanding job performance ratings (see Jt.Ex.l3), during the time she was employed had no
mitigating effect on the quantum of discipline imposed, here removal, as he has no authority to change the
quantum of discipline assessed since he is not the final decision maker, that is, not the deciding olif icial in
these mafters.
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CHRONOLOGY OF RELEVANT EVENTS (conrinuett)

Pursuant to Art ic le 7, Sect ion 1 of thc Mastcr Agrecment,
Loggins-Mitchell notified the then incumbent president
of Locaf Union 3652r. lef frey Jackson that Managcment
Would be trssuing a Proposal For Disciplinary/Adverse
Act ion to a Bargaining Unit  Ernployee (without i r tent i fy ing
the Grievant by name), On the Charge of ,,Failure to
Provide Accurate Information Regarding Emnlovrnent
Documents & Security Investigation Forms" and that the
Corrective Action Proposed was Removal: Notification
& Memorandum Dated

By Memorandum From the Then Incumbent Local Union
Vice-President, Michael S. Rule to the Then Incumbent
MCC Warden, Si las Irv in,  Rule Apprised the Union Had
Received Grievant 's Fi le on October 6, 2005 Relat ive to the
Notice Issued to I Ier Dated September 27,2005 Proposing
Her Removal From Her Position as a Correctional Officer
and That in Reviewing Her File, the Union Became Aware
of SBIS Security Specialist, Theresa Blue's Notation on
Grievant's Written ll.esponsc to thc Novcmbcr 3, 2003
Interrogatories, that "This Documentation is not Complete
and Cannot be Understood" bearing the datc of December
1,2003; Pursuant to Art ic le 30, Sect ion d, Paragraph l ,  the
Union Requested that the Agency Provide a Complete
Copy of the Response Grievant Provided the Agency to the
November 3, 2003 Interrogatories, Explaining this
Information was Crucial to the Union in Order For It
to Prepare a Serious Response in Grievant's Behalf to the
Warden Prior to Him Making a Decision; Adrlitionally, the
Union Requested to be Given Atl of Grievant's Performance
Appraisals Beginning December 2002 Through to the
Present Timc; Memorant lum Datcdlo

Grievant Filed a Written Response to Warden Irvin Pertaining
To the September 27,,2005 Notice She Received Proposing Her
Removal, Wherein She Addressed Each of the Five (5)
Specifications Set Forth in the Removal Proposal; Written
Response Dated

September 27,2005

October  11.  2005

October 12,2005

r0 The cited provision reads as follows: "When an investigation takes place on an employee's alleged
misconduct, any disciplinary or adverse action arising Ilom the investigation wil l not be proposed unti l the
investigation has been completed and reviewed by the Chief Executive Officer or designee" (emphasis by
Union).
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CHRONOLOGY OF RELEVANT EVENTS (continued)

Memorandum From Local Union Vice-President Rule
To Warden Irvin Wherein Rule Apprised that the
Agency Had Yet to Respond to the Union's Request
For the Information Set Forth in the Union,s
October  11,2005 Memorandum and Renewing Said
Request on the Same Grounds Assertecl in Its October l lrh
Memorandum, that the Information Is Crucial to the
Union in Order to Prepare a Serious Reponse Prior to
The Warden Making His Dccision; Memorandum Datedrr

Memorandum From Warden Irvin to Local Union
Vice-President Rule Wherein He Responded to the
Union's Request for Specific Information to Wit:
Although Irvin Acknowledged That the Request With
Respect to Waivers Allegedly lssued by Him and His
Prede cessor Warden, .Ierry Graber in Behalf of
Grievant Met fhe Requirements of a Particularizetl
Nced, Nevertheless, Irvin Maintained that Such
Information Constituted Advice Prtrvidecl for
Management Oflicials and Therefore Not Subject to
Release in Accordance With 5 USC, 7ll4 B(qclz
As to Providing Grievant's Complete Responsc to
The Interrogatories Dated November 3, 2003, Irvin
Asserted the Documents Already Provided the Union
Reflect Grievant's Complete Written Response and
As a Result There Was No Additional Information to
Provide; ' fhe [Jnion's Rcquest for Gricvant,s Perfbrmancc
Appraisals From December, 2002 to the Present Were
Attached to this Memorandum; Memorandum Dated

October 25, 2005

November 2,2005

" Specifically, the information requested was as follows: (i) the Agency's justif ication fbr the waiver for
Grievant; (2) a complete copy ofthe response Grievantprovided the Agency to the interrogatories dated
November 3,2003; and (3) Grievant's perfbrnrance appraisals dating back to December,2002 to the
present t ime. It is noted by the Arbitrator that prior to this second fequest for information fiom the Agcncy,
Grievant had already submitted to Warden Irvin a written rebuttal to each of the five (5) asserted
S^pecifications.
' 'A r t i c l eT l l 4B (4 )Cs ta tes the fo l l ow ing :  ' I hedu tyo fanagencyandanexc lus i ve rep resen ta t i ve to

negotiate in good faith under subsection (a) ofthis section shall include the obligation, in the case ofan
agency, to furnish to thc exciusive representative involved, or its authorized representative, upon request
and, to the extent not prohibited by law, data - which does not constitute guidance, advice, counset! or
training provided for management officials or supervisors, relating to collective bargaining;
(emphasis by the Arbihator).
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CHRONOLOGY OF RELEVANT EVENT'S (conrinued)

Memorandum From Rule to Irvin Wherein He Refcrcnced
The Union's Request of October 12, Z00S for Information
Regarding Waivcrs lbr Grievant by Irvin and Former
Warden Graber in Regard to Issues that Were Raised
During Her Security I lackground Clearance, Recall ing that
On November 2,2005, Short ly After His (Irvin,s) Arrival
As Warden at MCC, that He (Rule) lnquired as to What
The Status of the Waiver Was. at Which Time Irvin
Indicated to Him that He (Irvin) Was Also Requesting a
Waiver Concerning Grievant,s Security Background
Clearance; Rule Apprised It is Important for the Union
To Know What the Agency's ,Iusti f ication Was lbr
Requesting a Waiver for Grievant Taking Into
Consideration Grievant Had Receivcd a Proposal to
Remove Her From Her Position as Correctional Officer
Because of Issues Raised in Her Sccurity Background
Clearancel Rule Stated He Assumed that the Waivcr Had
Been Denied and Asserted the Union Needed the
Information to Prepare a Response to the Agency
Pertaining to Grievant's Employment With the Agency;
Memorandum Dated

Memorandum From Warden Irvin to Rule Wherein lrvin
Addressed the Union's Request of November 3,2005 for
Information Pertaining to Waivers Apprising that Waivers
As Referenced in Program Statement 3000.02, Chapter 7
Are Waivers to Standards of Acceptabilify and are
Available to Selecting Officials to Request Authorization
ll'o Hire an Applicant Whose Past Behavior is Defined as
Unacceptable by the Guidelines of Acceptabilifv and
Therefore Such a Waiver Must be Exercised and Approval
Grantcd Prior to the Candidate's Entrance on Dufy; Irvin
Asserted that as the Agency Was Not Aware that Grievant,s
Reported Behavior as Set l'orth in Her tsackground
Investigation Was Unacceptable When Judged by the
Guidelines of Acceotabilify, No Such Waiver Was Submitted
Thus Making the Waiver Provision Inapplicable; Irvin
Addroesed for a Second Time the Unionos Query Pertaining
To the Completeness of Grievant's Written Response to the
November 3, 2003 Interrogatories Even Though Said
Responses Were Deemed by Blue to be Incomplctc,
Reiterating the Agency's Position that Her Written Response
Reflects the Entire f)ocument Provided bv the Grievant: With

November 3, 2005

November 15,2005
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CHRONOLOGY OF RELEVANT EVENTS (continued)

Respect to the Grievant 's Request to [ [ave a Copy of l ler
Ent ire Securi ty Fi le be Provided to thc Union, Irv in Apprised
That the Fi le Was the Prope rty of the OpM and that the BOp
Does Not Have the Authori ty to Release the Invest igat ive Fi le
And that Inquir ics to Securc Said l ' i le Should be Directed
To the OPM Federal  Invest igat ive Services; According to
Inin, the Remaining I tcms in Grievant 's Securi fy Fi le Are
Documents for Management 's Use and Therefore Not
Subject to Releasc in Accordance With 5 USC Tl la B@)C;
Irvin Ended this Memo by Assuring Rule that thc
Documents Ini t ia l ly Provided the Union Comprise the
Information on Which He, as the Deciding Off ic ial  Considercd
In Making the Disciplinary/Adverse Action Proposal, that is,
The Proposal to Removc Grievant From thc Employ of the
Agency; Memorandum Datedr3

Memorandum From Rule to Irv in Wherein, Rule Noted Novembcr 17,2005
Irvin's Position With Regard to Applying a Waiver to
Standards of Acceptabi l i ty,  that is,  That the Waiver Had to
Be Applied Prior to an Applicant Being Hired, But Pointed
Out that,  As In Grievant 's Case, the Agency Has Tradit ional ly
Hired Employees Prior to Completing Their Background
Invest igat ion and Moreover,  Likc in Grievant 's Case, the
Time Span Between Hiring an Applicant and the
Completion of the Background Investigation Can be As
Long as Three (3) to Five (5) Years; Rule Maintained That
The Union's Posit ion Was Not Per Se Disput ing the Procedures
Set Forth in Program Statement 3000.02, Chapter 7 But Rather
The Agency's Reluctance to Release Information and Irvin's

' W i t h r e s p e c t t o t h e l J n i t e d S t a t e s C o d e 5 l J s C A r t i c l e T l l 4 B ( 4 ) C , c i t e d b y l r v i n i n t h i s M e r n t t r a n d u m .

see Fn. l2 on page l2 of this Opinion and Award. As to Proqram Statement. Chapter 7, Numblrr 3002.02
referencing Waivers to Standards of Acceptabil if.y also cited by Irvin in this Memorandum, it is noted by
the Arbifrator that this Program Statement is set forth in the Human Resource Management Manualthat
is applicable to the U.S. Department of Justice, Federal Bureau of Prisons (Un.Ex.14). The provision on
Waivers to Standards of Acceptabil ly reads as follows: " l 'here may be occasions where applicant's past
behavior is defined as unacceptable by the Guidelines ofAcceptabil iry, but due to extenuating
circumstances the seiecting official sti l l  wishes to select the applicant. When this situation arises, the
selecting official must request that the Guidelines of Acceptabil i ly be waived. Such a waiver can on ly be
granted by the respective Regional Director or Assistant Director. Tli is waiver must be in writ ing and
conclude: * The details and circumstances surrounding the applicant's derogatory behavior which is outside
the guidelines. * The reasons why this applicantshould receive further consideration, * The availabii ity of
othersui tableappl icants.  Acopyof th iswaivermustbemainta inedintheemployee's temporarysecur i t l '
f i le and must be forwarded to SBIS when adjudicating their investigation. Employment of an applicant
who falls outside the guidelines without the proper waiver may be grounds for taking disciplinary actron
against the pany/parties responsible for the selection (Agency Ex.20, p.12).
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CHRONOLOGY OF REI:EVANT EVENTS (continued)

Failure to Acknowlcdge the Conversation Thcy Had in
Which Irvin Told Him that Both Former Warden Graber
And Himself Requested a Waivcr to I letain Grievant as An
Employee With the BOP; Rule Informed trvin that as a
Result of ' fheir Conversation About Requesting a Waiver,
He Spoke With Union Regional Vice President, Randy
Martin Who in Turn Spoke to the Deputy Dircctor of the
North Central Region of the BOP Who Apprised Nlartin
That the Waiver Originally Requested by Graber Could
Not be Found, But that Irvin's Waiver Had Been Received
And the Request Had Been Denied; Rule Then Renewed
His Request to lrvin of Wanting to Knorv From Ir-vin the
Reason for His Having Requested a Waiver at a Time He
Had Full  K4owledge There Were Some Issues Raised in
Grievant's Background Invcstigation; Rule also Requested
To Know From lrvin if Grievant's Behavior [Iad Changed
When Captain Savich Issued Her the Proposal to Remove
Her From Her Position of Correctional Officer at the MCC
And, Addit ionally, He Asked Irvin What Was He Implying
By Reminding Him that thc Documents Initially Provided
The Union Comprised the Information on Which He, the
Deciding Official Considered in Making the Decision on
The Proposal for Disciplinary/Adverse Action When the
Proposal Was for Termination of Employment; Rule
Apprised ltWas the Union's Position that the Information
It Had Requested Was In Accord With 5 USC 7114 and, as
A Result It Would Pursue Obtaining the Rcquested
Documents Through Other Areas of Administrativc Remedies
Provided To Employees and Their Union Representativel
Memorandum Dated

Oral Response by Grievant to the Proposal for Her
Removal for Failure to Provide Accurate Information
As Disclosed by Her Security Background Investigation;
As to Specification "A" Set Forth in the Proposal for
Removal, Grievant Asserted She Had Not Been
Terminated From Her Employment at the Wisconsin
Department of Corrections (DOC), that She Left Her
Employment at DOC Voluntarily Effective December 14,
2002 and Commenced Her Employment at the MCC on
December 15,,2002; As to Specifications "B", Grievant
Maintained that She Had Neither Resigned nor Was
Dismissed But, Rather She Had Been Demoted; As to

December  1 ,2005
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CIIRONOLOGY OF RELEVANT EVENTS (continued)

Specificatio[ "C", Grievant Asserted that Her Answer
To the Quest ion of Having Been Discipl ined Whi le an
Employee of the DOC Was, as in Specification "8"
That She Had Not Been Found Gui l ty of Anything;
As to Specification "D", Grievant Questioncd the
Al legat ion of How She Could Have Int imidated
Someone ( a Supervisor )  Who Weighs 250 Pounds
And Asserted She Was Not Aware She Had Been
Writ ten Up on a Charge of Having Committed
Int imidat ion; There Was No Reference in the
Writ ten Memorandum For Fi le Recorded of Gricvant 's
Oral Response by the Warden's Secretary, Mary Kay
Cashman Dated Deccmber 5, 2005 of Grievant Having
Addressed the Last Specification, Spccification "E"
Regarding Her Ilaving Consulted a Mental Health
Professional in the Last Seven (7) Years; Grievant Noted
That Since She Had Been Employed at MCC, She
Had Had No Probems, that Her Performance
Evaluat ions Had Consisted of Rat ings of "Exceeds"
And Protested by Asking Why, After Ilaving Been
Employed for Three (3) Years Was the Agency
Pursuing the Act ion of Terminat ing I- Ier Employmcnt
And Quest ioning Why the Act ion T'aken Had to be
Removal;  Date of Grievant 's Oral  Responsc

By Letter, Warden Irvin Notified Grievant of His
Decision to Remove Her From Her Bmployment at
MCC firr Her Failure to Provide Accurate Information
Regarding Employment Documents and Securi fy
lnvest igat ion Forms and Appris ing Griwant that in
Making His Decision He Gave Full Consideration to
The Proposal,  Her Oral Response of December 1, 2005,
And to the Relevant Bvidence Contained in the Adverse
Action File Which Had Been Made Available to Her and
After Careful Consideration He Found the Charge Fully
Supported by the Evidence in Her Adverse Action File
And Therefore, Found to Sustain the Charge; Irryin
Opined that Grievant's Actions in this Matter Had
Destroyed Her Credibility and Effectiveness as a
Correctional Officer and. as Such. Her Removal Was
In the Interest of the Efficiency of the Service Which
Was to Occur Midnight,  January 27,2006; Irv in F urther
Apprised Grievant of the Factors He Considered in

January 26,2006
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CHRONOLOGY OF RELEVANT EVENTS (continued)

Determining What I 'enalty Was Appropriate;
Letter Notice to Grievant of [ Ier Removal From the
Employ of  the tsoP Datedrr

Formal Written Grievance Filed by the Union on
Behalf of Grievant Alleging the Agency Violated
Various Identified Articles and Provisions of the
1998 - 2001 Master Collective Bargaining Agrcement
as Well as Provisions of thc Local Supplemental
Agreement tsut Not Limited to fhesc Articles and/or
Applicable Laws, Federal Statutes or Regulation, and
Chapter 7 of the Human Resource Management
Manual; the Union Contends that the Discipl inary
Action of Removal Was Not Taken by the Agency
For Just and Sufficient Cause to Promote the
Efficiency of the Service, that the Warden's
Decision to Remove Grievant From the Flmploy of
The BOP, Chicago MCC Is Based on the Prejudices
Established by the Agency's Internal and/or
External Personnel Policies. that thc Warden's
Decision Does Not Endorse the Concept of Progressive
Discipl ine Designed Primari ly to C'orrect and Improve
The Employee's Behavior and Most Definitety Did
Not Warrant Such a Severe Sanction of Terminating
Grievant From Her Position as a Correctional Officer;
The Union Specified Bleven (11) Separate Actions
Incumbent Upon the Agency to Remedy the
Contractual Violations Committed by Its Action to
Remove Grievant; Date Written Grievance Received
By the MCC Warden's Officels

February 21,2006

Ia Irvin noted the following factors he considered when determining that Removal constituted the
appropriate penalfy, to wit: (a) a charge of Failure to Provide Accilrate Information regarding Employment
Documents and Securify lnvestigation Forms is a very serious charge in liglrt of your position as a law
enforcement officer and the fact that you krowingly provided inaccurate statements; (b) your position as a
federal law enforcement officer requires that your word be above reproach and that the general public
expects the highest standards lrom it law enforcentent officers; (c) while your past work has been
acceptable, it does not shield your very serious breach oftrust; (d) while you have no prior disciplinary
record, your misconduct is so serious as to watrant a substantial penalfy; (e) the penalty is consistent wjth
the agency's table of penalties; (f) there was no widespread notoriety about your misconduct; (g) there
are/were no mitigating factors; and (h) alternative sanctions were considered, but I concluded that they
would not have had the desired corrective cffect (Jt.Ex.18).
'5 ln the letter notice of Removai dated January 26,2006, Warden Irvin apprised Grievant of her right to
appeal the removal action in one of three (3) forums, to wit: by init iating a grievance pursuant to the
Grievance Procedure set forth in the Master Collective Bargaining Agreement; by init iating an appeai with
the Merit Systems Protection Board (MSPB); or by init iating a complaint with the Department of'Justrce
(DOJ) Equal Employment Oppornrnity Commission (EEO) under its complaint procedures. Warden Irvin
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CHRONOLOGY OF RELEVANT EVENTS (continued)

By Written Response Denying the Formal Grievance
Timely Fi led Contcst ing Grievant 's Removal,  I rv in
Asserted that Although thc Grievance Referenced a
Number of Issues and Cited a Number of provisions
Alleged by the Union the Agency Had Violated by Its
Act ion of Removing Grievant From Its Employ, the
Union Nevertheless F-ai led to Indicate Just How Each
Specific Article of the Master Collectivc Bargaining
Agrecment Cited, AIong With Provisions Set Forth
In the Local Supplemcnt Agreement and Chapter 7
Of the Human Resource Management Manual Were
Violatcd; Irvin Opined that Contrary to the
Conclusion One Might Derive From a Reading of
The Grievance that thc Union Wished to Have an
Arbitrator Decide Other Issues in Addit ion to thc
Issue of Whether or Not the l lemoval Act ion Taken
Was for Just and Sufficient Cau$c, Nonethelcss, Iruin
Maintained that Based on the Information Set l 'nrth
In the Gricvance, I t  Was the Agency's Conclusion
That the Union's Intent Was For an Arbi trator to Decide
Only, Whether the Adverse Act ion Takcn Against
Grievant Was for Just and Sulficient Cause and. If Not.
What Should be the l lemedy; Given this Latter
Conclusion, Irvin Stated the Agency Was Prepared to
Make a Joint Request for a Panel of Arbitratons Upon the
Union's Not i f icat ion of Intent to Proceed to Arbi trat ion;
Additionally, Irvin Providcd the Agency's Position Rejecting
Each of the Eleven (11) Remedies the Union Set Forth in I ts
Formal Grieyancc to Redress the Claimed Wrongl'ul
Action by the Agency in Removing Grievant From Its
Employ; Wri t ten Denial  of  Grievance Dated

Written Notice of Appointment From the Federal
Mediation & Conciliation Service Dated October 23,2006
Apprising This Arbitrator that the Parties Had Joinfly
Selected Him to Arbi trate the Matter of Grievant 's
Removal; Date Arbitrator Received FMCS Notice
of Appointment

March 23,2006

October 21,,2006

further apprised Grievant that she was limited to choosing one of rhese three (3) forums to contest the
decision to remove her and that if she elected to init iate a grievance under the applicable provrsions of the
Master Collective Bargaining Agreement, she had no more than 40 calendar days from the date she
received the removal letter to file a written grievance. it is noted therefbre that receipt of the written forrnal
grievance by the Warden's Office on February 2I ,2006 f'ell well within the permitted time limit of 40
calendar days as it was noted by Loggins-Mitchell in a handwritten notation at the bottorn of the Removal
Notice date d January 26,2006, that Crievant refused to sign rcceipt of the Rcmoval Noticc (Jt.Ex. I 8)



- 1 9 -

CHRONOLOGY OF RELEVANT EVENTS (continued)

Date First Arbitrat ion Hearing Held as Reschedulcdr6

Date of Second Arbitrat ion Hearing

Volume I Transcript of 300 Pages Covering
The Hearing of Apri l  12,2007, Received by
The Arbitrator on Date of

Volume II Transcript of 261Pages Covering
The Hearing of May 3,2007, Received by the
Arbitrator on Date of

Date Post-Hearing Briefs Received by thc Arbitrator

Employe r/Ag€ncy
Union

By Transmittal Letter Dated July 3, 2007, the
Arbitrator, Having Received an Original and
A Copy of the Bmployer's Post-Hearing Bricf
But Having Received Only the Original of the
Union's Brief, Sent thc Copy of the Employer's
tsrief to the Union Noting that the Union Had
Simultaneously Delivered the Copy of Its
Brief Directly to the Employer; In This
Transmittal Letter, the Arbitrator Declared
The Case Record In The Matter of Crievant's
Removal Officially Closed as of the Receipt
Date of the Last Post-Hearing Brief; Date
Case Record Officially Closed

COURT REPORTERS

Stuart Karoubas Volume I
Adrian Holguin Volume II

LeGrand Reporting & Video Services
106 West Adams Street
Suite 2500
Chicago,IL 60603
(630) 8e4-9336
(800) 2r9-r212

Apri l  12, 2007

May 3,2007

April26,2007

June 1,  2007

,luly 2,2001
July 3, 2007

July  3,2007

'" Init ially, the hearing in this rnafter was scheduled to convene on February 1,2007



-20 -

LOCATION OF HEAzuNGS

Agency Staff Training Center
14 th Floor, Room 1450
55 East Monroe Steet
Chicago, I l l inois

CONTRACTUAL AUTHORITY TQ AR3ITRATE

March 9, 1998 - March 8, 2001 Master Agreement (Jt.Ex.l, pp l-92)
Article 32 - Arbitration, pp 68 - 70

WITNESSES ( in order of resnective aprrearance )

FOR THE EMPLOYER FOIITHE UNION

Samcka Wright-.Iackson Lazo Savich
Former MCC Conectional Officer Captain and Department Flead
and Grievant Correctional Services

Particia Ogren Mike Rule
Superintendent, Southern Oaks Maintenance Mechanic Foreman
Girls School Facilities Department zurd
Wisconsin Department of Correot ions President of Local Union 3652

Sharon Benelicld Randy Martin
Former MCC Assistant Human North Central Regional
Resource ManagerlT Vice President, AFGE

Councii of Prison Locals 33
Vincent E. Shaw
MCC Senior Attomey Advisor Roger Payne

National Secretary-Treasurer,
AFGE Counci l  of  Pr ison Locals 33

Silas Irvin
Former MCC Warden, Retiredl8

Casandra Loggins-Mitchell le

MCC Employee Services Manager

" Witness' current employment with the Bureau of Prisons is, Employee Services Manager at IrCI
l 'aladesa.
r l' "  I rv in ret i red on January 6.2007.
le Testif ied as a Rebuttal wltness,
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ISSUE

The Parties indicated at the outset of the hearing that, pursuant to Arl icle 3i, Section l l ,
the Grievance Procedure clause of the Master Collective Bargaining Agreement (Jt.Ex.1),
they had stipulated to the .following issue as being properly before the Arbitrator for
resolution on the merits. '"

Was the disciplinary/adverse action takcn for just and sufficient cause?

If not, what shall  be the remedy?

RELEVANT DOCUMENTATION

I. APPLICABLE MASTER AGREEMENT PROVISIONS (Jt.Ex.1)

ARTICLE 31
GRIEVANCE PROCEDUR-B

Section a. The purpose of this article is to provide employees with a fair and expcditious
procedure covering al l  gr icvances under 5 USC 7121. ' '

Section c. Any employee has the right to file a formal grievance with or without the
assistance of the Union.

, ( * i ( *

'" Section H reads as follows; "Unless as provided in numbertwo (2) below, the deciding official 's decision
on disciplinary/adverse aotions wil l be considered as the final response in the grievance procedurc. '1 he
Parties are then liee to contest the action in one (1) of fwo 1Z) ways: 1. by going directly to arbitration if the
grie ving party agrees that the sole issue to be decided by the arbitrator is, Was the disciplinary/adverse
action taken for.lust and sufficient cause, or ifnot, what shall be the remedy?, or 2. through the
conventional grievance procedures outl ined in Article 3l and 32, where the grieving parly wishes to have
the arbitrator decide other issues." See also, page l8 of this Oninion and Award, wherein, in denying the
subject grievance, Warden Irvin stated that if the issue as stated above were the issue the Union intendcd to
arbitrate, then the Agency was prepared to make a joint request for a Panel of Arbitrators upon notif ication
by the Union of its intent to proceed to arbitration,
' '  Ar t ic le  7121 of  5 USC provides is  subsect ion (a)  the tb l lowing:  ( l )  Except  as prov ided in paragraph (2)
of this subsection, any collective bargaining agreement shall provide procedures tbr the settlement of'
grievances, inciuding questions of arbitrabil iry. Except as provided in subsectrons (d), (e), and (g) o1'this
section, the procedures shall be the exclusive adminisfrative procedures for resolving grievances which lall
within its coverage. (2) Any collective bargaining agreement rnay exclude any matter from the application
ofthe grievance procedures which are provided for in the agreement.
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4. the Union has the right to file a grievance on behalf of any employee or group o1'
employees.

Section d. Grievances must be filed within lbrty (40) calendtu days of the date of the
ai ieged gr ievable occurence. I f  needed, both part ies wi l l  devote up to tcn (10) days oi
the forty (a0) fdays] to the infbnnal resolution prooess. * * *

Section g. After a formal grievance is filed, the parly receiving the grievance will have
thirty (30) calcndar days to respond to the grievance.

f . if the final response is not satisfactory to the grieving pafty and that party desires to
proceed to arbitration, the grieving party may submit the grievance to arbitration under
Articie 32 o1'this Agreement within thirty (30) calendar days from receipt of the final
response; and

2. a gricvancc may only be pursueci to arbitration by the F)mployer or the Union.

Sect ion h. LJnless as provided in number two (2) below, the deciding ol f ic ial 's decision
on disciplinary/adverse actions will be considered as the final response in the grievance
procedure. The parties are then free to contest the action in one (1) of two (2) ways:

1 . by going directly to arbitration if the grieving party agrees that the sole issue to be
decided by the arbitrator is, "Was the disciplinary/adverse action taken for just and
sufficient cause, or id not, what shall be the remedy?".

or

2. through the conventional grievance procedures outlined in Article 31 and 32, where
grieving party wishes to have the arbitrator decidc other issues.

,|( ,( ,1. ,1.

ARTICLE 32
ARBITRATION

Section a. ln order to invoke arbitration, the party seeking to have an issue submitted to
arbitration must notifr the other party in writing of this intent prior to expiration of any
applicable time limit. The notification must includc a statement of the issues involved,
the alleged violations, and the requested remedy. If the parties fail to agree on joint
submission of the issue for arbitration, each party shall submit a separate subntission and
the arbitrator shali determine the issue or issues to be heard. r + *
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Section b. When arbitration is invoked, the parties (or the grieving party) shall, within
three (3) working days, request the Federal Meciiation and Conciliation Service (FMCS)
to submit a i ist of seven (7) arbitrators.

* , F , k *

5. the arbitrator selected shall be instructed to offcr five (5) clates for a hearing.

, t * * , k

Scction d. The arbitrator's fees and allexpenses of tire arbitration, except as noted
below, shal l  be borne equal ly by the Employer and the {Jnion.

* t * *

Section g. The arbitrator shall be requested to render a decision as quickly as possible,
but in any event no later than thirty (30) calendar days after the conciusion ofthe heanng,
unless the parties mutLrally agrec to cxtend the time 1imit.22 The arbitrator shall forward
copies of the award to addresses provided at the hearing by the parties.

Section h. fhe arbitrator's award shall be binding on the parties. llowever, either party.
througit its headquarlers, may file exceptit.rns to an award as allowed by the Statute. 

' l 'he

arbitrator shall havc no power to add to, subtract from, disregard. alter, or modify any of
the terms of:

1  t h i c  A  o r e c m c n t .  n.  ̂ b ^  - - , . , - . ^ . ,  - r

2. published Federal Bureau of Prisons policies and regulations.

Section i. A verbatim transcript of tire arbitration rvill be made whcn requestcd by cithcr
party * * *.

PREAMBLE

* * x The Bureau of Prisons will develop and maintain constructive and cooperative
relationships with its empioyees, through their exciusive representative, where applicable,
the Council of Prison Locals and the American Federation of Government Employees.
The parties respect the rights granted to Management, employees, and the Council of
Prison Locais by the Civil Service Reform Act of 1978, as amended.

The parties recognize that efficient and effective service is a paramount requirement
ar-rd that public intercst requires the continual development and implementation oI
modem and progressive work practices to facilitate improved employee performance and
efficiency.

22' l 'he Part ies mutual ly agreed to waive this t ime l imit in rendcfins the decisjon in this rnatter
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Moreover, the parties recognize that the administration of an agreement depends on a
good relationship, This reiationship must be built on the ideals of mutual respect, trust,
and commitment to the mission and the employees who carry it clut. 

-fherefore, 
the

Federal Bureau ofPrisons and Federal Prison industries, Inc, hereinafter refened to as
"the Employer" of "the Agency", and the Council  of Prison Locals and the Arnerican
Federation of Government Employees, hereinafter refened to as "the lJnion" or
"exclusive representative," do hereby agree to.

(A) focus on problems and lvays to deal with therl;

This Agreement and such supplementary agreements and memorandums of
understanding by both parties as may be agreed upon hereunder liom time to tirne,
together constitute a coilective agreement between the Agency and the Union.

ARTICLB I
BECOGNITION

Section a. The Union is recognized as the sole and exclusive representative for all
bargaining unit employees as defined in 5 United States Code (USC), Chapter 71.

Section b. The Employer recognizes the Union as the exclusive bargaining agent under
the provisions of the Federal Service Labor Management Relations Statute, 5 USCI,
Chapter 71,1101 et. seq., hereinaller refened to as "the Statute," and the Civil Service
Reform Act of 1978, of all the employees in thc unit, as the recognized [.]nion for
bargaining purposes with respect to conditions of employment of empioyccs rcpresented
by the Union. The lJnion has the full authority as provided by Statute to nlect and confcr
with the Agency for the purpose of entering into negotiated agrccments, concerning
changes in conditions of employment covering bargaining unit employees, and to
administer this Collective Bargaining Agreement.

ARTICLE 6
RIGHTS OF THE EMPLOYEE

Section a. Each employee shall have the right to lbrm, j oin, or assist a labor
organization, or to reflain from any such activity, freeiy and without fear of penalty or
reprisal, and each employee shall be protected in the exercise of such right. Except as
otherwise provided by 5 USC, such right includes the right:

1. to act for a labor organization in the capacity of a represerttative and the right, in that
capacity , to present the views of the labor organizationto heads of agencies and otirer
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officials of the executive branch of government, the Congress, or other appropriate
authorities; and

2. to engage in col lective bargaining with respect to condit ions of employment through
representatives chosen by employees in accordance with 5 USC

ARTICLB 7
IIIGHTS OF THE IJNION

* * , k *

Section d. Union representatives are authorized to perform and discharge the duties and
responsibilities which arc assigned to them by the Union in accordance with applicable
laws, rules, regulat ions, this Agreemenl,  and appl icable sLrpplemental  agreements.

* * r < { <

Sect ion i .  In accordance with 5 USC, 552a (Privacy Act):

1.  The local President wi l l  be not i f ied o1'aury proposals orclecisions regarding
disciplinary or advcrse action against bargaining unit staff, and such notification will
include thc charge(s) and the proposed/decided upon corrective action;

Section l. The lJnion will be given the opportunity to be present at fbnnal discussions
and meetings between the Employer and employees covered by this Agreenent
concerning gricvances, personnel policies and practices, and any other matter aff'ectrng
general working conditions of employees covered by this Agreement.

The following procedures will be used in providing notice of a formai
discussion/rneeting to the Union:

l. whenever possible, the Ernployer will notify the local Union president, or his/her
designee, at least twcnty-four (24) hours prior to the scheduled discussion/meeting; and

2. not i f icat ion wi l l  include the date, t ime, and locat ion of the discussion/meeting.
Whenever possible, the notification should also inciude a brief description of the topic(s)
to be discussed.

The ljnion will inform the Employer of who will represent the Union at the
discussion/meeting.

Relief for the Union representative will be accomplished in accordance with
Section e of this article.
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ARTICLE 30
DISCIPLINARY AND ADVERSE ACTIONS

Section a. The provisions of this arlicle apply to disciplinary and adverse actions which
will be taken only for just and sufficient cause and to promote the efficiency of the
service, and nexus will apply.

+ r < * t <

Sect ion c.  
' l 'he 

part ies endorse the concept of progressive discipl ine designcd pr inrar i ly
to correct and improve employee behavior, except that the parties recognize that there are
offenses so egregious as to wamant severe sanctions for the first off-ense up to and
including rcmoval.

Section d. Recognizing thiit the circumstanccs and complexities of individual cascs will
vary, the parties endorse the concept of timely disposition of- investigations and
disci  pl  inary/adverse act i  ons.

1. when an invest igat ion takes place on an employee's al leged misconcluct,  any
disciplinary or adverse action zLrising l-rom the investigation will not be proposed until the
investigation has been completed and reviewcd by thc Chicf Executive Olllocr or
designee; and

2. employees who are the subject of an investigation where no disciplinary or advcrsc
action wili be proposed will be notified of this decision within seven (7) working days
after the review of the investigation by the Chief Executive Officer or designee. l 'his
period of time may be adjusted to account for periods of leave.

Section e. When formal disciplinary or adverse actions are proposed, the proposal lctter
will inform thc affcctcd cmployce o1 both the charges and specifications, and rights
which accrue under 5 USC or other applicable laws, rules, or regulations.

l. any notice of proposed disciplinary oradverse actionwill advise the employee of
his/her right to receive the material which is relied upon to support the reasons for the
act ion given in the not ice.

* , i ( * +

Section h. When an employee exercises his/her right to orally respond to a proposecl
disciplinary or adverse action, the reply official will allow ample time fbr the employee
to respond at this meeting. Although the reply olficial may ask follow-up questions,
nothing requires the employee to answer such questions during this meeting.

;{< * ,k ,}
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ARTICLE 36
HUMAN RESOURCE MANAGEMENT

The Union and the Employer endorse thc philosophy that people are the most valr:able
resource of the Federal Bureau of Prisons. We believe that every rcasonable
consideration must be made by the lJnion and the Employer to fulfill the rnission of the
organization.

This will be achicved in a manner that fosters good communication among all staft.
emphasizing concern and sensitivity in working relationships. Respect for the individual
will be foremost, whether in thc daily routine, or during extraordinary conditions. In a
spirit of mutual cooperation, the LJnion anclthe Employer commit to these principles.2r

II.  BUREALI OF PRISONS MISSION STATEM[INT, ( Agency Ex. 12 )

The FederalBurcau ol'Prisons protects society by confining offenders in the controllecl
environments of prisons and community-based facilities that are safe, humane,
cost-efficient, and appropriately secure, and that provide work and other
self-improvement opportunities to assist offenders in becoming law-abiding citizens.

III. BUREAU OF PRISONS VISION STATEMENT, ( Agency Ex. 12 )

The Federal Bureau of Prisons, judged by any standard, is widely and consistently
regarded as a rnodel of outstanding public administration, and as the best valr-re provider
of ef-i-rcient, safe and humane conectionai services and programs in Arnerica. This vision
wil l  be realized when . .

+ , l ( , i , k

+ 'F * Stafl'maintain high ethical standards in theirday-to-day activities. * * +

IV. BUREAU OF I'RISONS CORE IDEOLOGIES. ( Agency Ex. 11 )

) t ( t + { <

. Staff who are ethical, professional, well-trained, and divcrse

" The Arbitrator notes that the Contract provisions cited are those the tJnion indicated in i ts writ tcn frrrrnal
grievance with but a l 'ew addit ions of Sections under cited art icles by the Arbitrator.
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V, BUITEAU OF PRISONS CIJLTURAL ANCHORS/CORB VALUES. ( Agency
Ex. 13 )

o Promotes Integri ty
The Bureau of Prisons firmiy adheres to a set of values that promotes honesty
and integrity in the professionalefforts of its staff to enslrre pubiic coniidcnce in
the Bureau's prudent use of its allocated resources.

o Recognizes thc Dignity of Al l
Recognizing the inherent dignity of all human beings and their potential lbr
change, the Bureau of Prisons treats irunates fairly and responsively and affords
them opportunities for self-improvement to facilitate their successfui re-entry into
the community. The Burcau furthcr recognizes that offenders are incarcerated as
punishment, not fbr punishment.

VI. HUMAN RESOURCE MANAGEMENT MA]\UAL. CHAPTER 7. AS
REFORMATTED. 5/10/06: DEPARTMENT OF JUSTICE PROGRAM
STATEMENT 3000.02 11/1/93. ( Un.Ex.l4, Agency 8x.20, & Jt.Ex.8 )

l. PURPOSE AND SCOPts. To provide Ibr the recruitment, selection, promotion,
training, and evaluation of Bureau employccs and to establish a IIuman Resource
Management system to conduct these operatious.

2. PROGRAM OBJECTIVES. 'fhe 
expected results of this program are:

a. The Bureau of Prisons will maintain a competent and representative workforce.

731.1 Personnel Security. Suitabil i ty. and Investigation Program. pp. 6-41

l. PURPOSE AND SCOPE. fo establish personnel security, suitability, and
investigative procedures applicable to the Bureau and to establish sensitivity
requirements lor al l  posit ions.

* * { . t <

3. RESPONSIBILITIES

* 't )t< )l(
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e. Institution Human Resource Managers are responsible for pre-employment screening
and initiating appropriate background investigations on institution employees. assisting
with the resolution o1'any and ailclerogatory information as needed.

f. Huntan Resourcc Security Specialists are responsible for processing and reviewing
background investigations. The human resource security specialist ensures all derogatory
information has been satisfactorily resolved, or if issues remain unresolved rel'ers to
higher management official for further review.

4. PROCEDURES

a. DESIGNATIONS. Allpositions within the Bureau of Prisons are designated as
sensitive positions for national security purposes. There are three categories ol'sensitive
positions - Special Sensitive, Critical SCnsitive, and Non-Critical Sensitive, There are
three ievels of risk designation dcscribed in 5!ER_73_L - High, Modcrate, and Low. All
positions within the Bureau are designated at the High or Moderate risk level as
determined by the position's potential for adverse impact to the efficiency ol'the service.

Each category has distinct backgror.rnd investigation requirements. The three categories
of sensitivity and risk designations are generaily defined bciow'

,t( ,f! ,i( *

NON-CRITICAL SENSITIVE POSITIONS - any position which involves duties that
may directly or indirectly adversely affect the overall operations of the Bureau of Prisons,
and duties that demand a high degrce of confidence irnd trust. * * *

* * * , | <

All positions identified as lvfoderate Risk are considered law enforcement positions lbr
this purpose.

A NON-CzuTICAL SENSITIVE position will require a LIMITED
BACKGROIIND investi gation (LBI)

t ( * * , F

c. PRE-EMPLOYMENT PROCEDURES

f r F , F +

STEP 2

+ d ( ) N *
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WAIVERS TO STANDARDS OF ACCEPTABII,II'Y. There may be occasions where
an applicant's past behavior is defined as unacceptabie by the Guidelines of
Acceptability, but due to extenuating circumstances the selecting official still wishes to
select the applicant. When this situation arises, the selecting official must request that the
Guidelines of Acceptability be waived.

Such a waiver can only be granted by the respective Regional l)irector or Assistant
Director, This waiver niust be in writ ins and inclr"rde:

o 'l'he 
details and circumstances surrounding the applicant's derogatory behavior

which is outside the suidcl ines.

o The reasons why this applicant should receive fi.rrthcr consideration.

. Tire availability of other sLritable applicants.

A copy of this waiver must bc rnaintained in the cmployee's temporary sccurity liic and
must be forwarded to SBIS fSecurity and Background Investigation Section] whcn
adjudicating their invcstigation. Employment of an applicant who falis outside the
guidelines without the proper waiver may be grounds for taking disciplinary action
against the party/parties responsible fbr the seiection.

* * ( t ( t

STEP 7. Requesting l.imited Background Investigations (LBI).

OPM fOffice of Personnel Management] must initiate and receive the appropriate
background investigation prior to new empkryecs reporting for duty. In order to ensurc
waiver of the pre-appointment investigation, selccting officials must certily that the
applicant has been the subject of a satisfactory pre-employment interview and the
background investigation has been initiated with OPM.

* , k * *

STEP 8. Conrpleted OPM Background Investigations.

Upon completing a Bureau-requested background investigation, the OPM forwards the
investigative report to the SOI indicated on the investigation form. The appropriate
Personnel Security Specialist shall review [the] completed OPM investigations (sic)
within ]t Uio_tkU:g lAyl after receipt. + * 'i{

* ' | < t < r c
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STEP 9. Resolution of Derogatory Information.

If there is derogatory information uncovered in the background investigation, every
attempt wil l  be made by the Personnel Security Special ist to resolve it .  Resolutions
should be documented in accordance with instructions provided in this chapter.

* , t , k *

6. RESOLUTION OF DEROGATORY INFORMATION

a. l'he resolution of background investigations and the resolution of derogatory
information is an essential part of the process for determining whether an individual is
eligible for goverrunent etnployment or access to National Security Information. These
functions should be conducted, whenever possible, by designated security personnel
outside of the employee 's supervisory chain. The supervisor's knowledge of derogatory
infbrmation may affect the supervisor's objectivity regarding perfbrmance appraisal,
promotions, etc., of the employee.

c. POLICY.

i ( * + , t (

Every penjon seeking or holding employment with the Bureau is judged in hiring and in
connection with any other employment action - - including, without limitation,
disciplinary action; issuance, denial, or revocation of a security clearance; or dismrssal - -

on the basis ofhis or her:

o Abi l i t ies
o Demonstratedperforrnance
r Experience
o Conduct
o Character
. Judgment
r Stability
o Discretion
. Integrity
. Responsibiiity
r Candor, and
o Other appropriate qualifications

The Bureau may inquire into and examine a person's performance, experience, conduct,
character, judgment, stability, discretion, integrity, responsibiliry, and candor to
determine suitability for employment and trustworthiness. In the contest of determining
eiigibility fbr security ciearance or ac€ess to sensitive information, the Bureau may
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investigate and considcr any matter that would reasonably subject the applicant or
empioyee to coercion; but no inferencc concerning susceptibility to coercion may be
raised solely on the basis of the race, color, religion, sex, national origin, disability, or
sexual orientation of the applicant or employee.

It is the policy of the DOJ and the Bureau tfat all derogatory information bc favorably
resolved before employment security approval is granted and a decision on continued
cmploymcnt is made . Thc rcsolution will requirc the adjudicator to identily the
information, explain why it is considered insignificant, or provide documented resolution.
It is not sufficicnt to rcsolve derogatory inlbrmation by mercly indicating that the subjcct
exhibits acceptabl e j  ob performancc.

Resolution of derogatory inlbrmation should afford the subjcct an opporlunity to
comment on the derogatory information or a chanoe to offer his/her "side of the story."
Resolution of derogatory information is a critical part of the adjudication process for
several reasons. Information which appears derogatory can be refuted or mitigated rn
some instances by the subject of the background investigation. Similarly, the sub.fect
may be able to present circumstances which clarify the derogatory information.

,t( rl. ,1. {.

Executive Order ( E.O.) 10450, entit led "security Reqr.r irements lor ( lovernment
Employment," establishes as the criteria for government employment that individutrls
must be "reliable, trustworthy, olgood conduct and character and of cornplete and
unswerving loyalty to the United States."

Derogatory information is any information that, in the opinion of a reasonably objective
person, tends to indicate that an individual may not be possessed of one or more of thesc
qualities.

d. DEROGATORY INFORMATION. E.O. 10450 attempts to provide examples o1'
information which may disqualify an individual for government employment. Listed
beloware generai ateas of concern for adjudicators, some specific concerns and cxamplcs
of resolution.

{ < * * x

(3) Undesirable Character Traits. Any trait(s) which may show the individuai to be
unreliable, untrustworthy, or open to compromise is significant in the adjudication of the
case. This information rnay be given by an open or confidential source, be derived from
an arrest record or be indicated by the falsification of employment applications or
personal history statcments. All such information must be viewed in relation to thc rcst
of the file. Isolated incidents in aperson's background are viewed less signilicantly than
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a continuing or emerging pattern of behavior, The adjudicator should try to obtain a
complete picture for employment and/or access to National Secr"rrity Information,

Undesirable character traits could also place an individual in a compromising sitr-ration
where coercion or pressure raight be used to blackmail an applicant/employee. 

-l'he

following exanrples are provided:

( c ) Mental Disorder Treatment. Medical treatment for a mental condition, as
distinguished from marriage counseling and social services counseling for lamily
problems, is significant and must bc clarified to determine whether the subject's job
performance may be adversely affbcted. The purpose of identifying this kind of
information is to remove any reasonable doubt regarding the current seriousness of a
problem. Temporary depression related to the death of a loved one or the failr.rre of a
marriage is to be expected, rvhereas long term depression would cause considerably
greater concern.

In resolving derogatory information of this natlrre, obtain the fbllowing inlbrrnation:

Check the Supplemental Questionnaire lbr Seleoted Positions (Standard Form SIr-85P-
S ) to see how the applicant/employee answered question 5 to determine if helshe
answered honestly.

Medical treatment for a mental/emotional disorder must be accompanied by a
recommendation from a competent medical authority that the applicanVemployee is
capable to perform the duties of a sensitive position.

If the applicantiemployee answered "no" to question 5 on the SF-85P-S and there is
evidence of medical treatrnent ( i. e,, treatment by a psychiatrist as opposed to a marliagc
counselor ) for a mental condition, obtain a wriften, detailed explariation regarding the
apparent 1'alsification. 'i. 'f *(

(5) Dishonesty. As required by E.O. 10450, individuals entering federal service must be:

" .  .  .  t rus twor thy .  .  .  and  o fgood conduct  and charac ter .  . .  "

This requires that applicants answer honestly when completing all employment
documents.

Discrepancies on these fbrms may be an indication that the applicant/employee has
t-alsified one of the lbrms to either conceai past behavior, or to exaggerate or misrepresent
qualifications or suitability. In either case, all discrepancies must be resolved.
All security/suitability documents are used as the basis for the background investigation
and must be completed in detail. As an ad.iudicator, a careful review of all
security/suitability forms is mandatory.
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If there is a discrepancy in any of the information supplied, it must be resolved. To
resolve this information, the adiudicator shouid:

o Present the original information to the subject (either in writing or verbally);

o Present thc conflicting information that was developed in the background
investigation; and

. Either ask the employee to explain, in writing, the discrepancy or summarize
the employee's explanation for the discrepancies and include as
documentation in thc file submittcd to SBIS.

* * ; i +

7. PROCEDURES l'O RESOLVE DEI{OGA'fOIIY INFORMATION. Once derogatory
information has becn identified, either during the pre-employment process or in the
review of the background investigation, it must be resolved. Resolution usually is
preseTlted in the form of written documentation obtained through an interview with the
employee ( referred to as a "Subject Interview" ) or written questions given to the subject
( referred to as "Written Interrogatories" ). Written documentation must be provided to
allow the SBIS to verify the information, if necessary,

* ,1. ,fi ,<

750.I PROCESSING DISCIPLINE AND ADVERSB ACTIONS

l. PURPOSE AND SCOPE. To cstablish procedures tbr processing discipline and
adverse actions.

2. PROPOSING OFIrICIAI.S. Normally, the following officials will be the proposing
olficiais for disciplinary and adverse actions. Variations to lit unique circumstances are
permitted and nothing in this section precludes the proposing official bcing at a higher or
lower level than specif-ied.

a. Institutions

(1) Department Heads are the proposing officials for subordinate staff in their
depzrtments.

t * + i (

3. DECIDiNG OFFICIALS. Normally, the fbllowing officials will be the deciding
officials for discipline and adverse actions. Variations to fit unique circumstances
are permitted and nothing in this section precludes the deciding official being at a
highcr level than specified.
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a. Institutions. The Chief Executive Offlcer is the deciding official for all cases
proposed by a subordinate.

4. 411_RQ v4 L_o,Ejl&g_p_qs.At AN p p E C r s r oNrlErl ERS

a. Discipl inary Act ions. Inst i tut ion f lRM off ices wi l lsecurc the approvalol ' the
Regional I-IRM office and consult LMR as needed prior to issuing any disciplinary action
proposal or decision let ter.  Inst i tut ions may obtain technical  assistance frorn Regional
HRM offices regardrng appropriate charges, supporting evidencc, appropriate pcnalties
and other aspects of the case. Regional HRM offices should obtain advice or assistance
from the LMR Scction as needed in making thcsc determinations.

b. Adverse Actions. Institution LIRM offices will secure technical assistance and
advice from the Regional HRM office and approval from the LMR Section prior to
issuing any adverse action proposal or decision letter. 

' l-echnical 
assistance on adversc

action cases may be obtained by institutions directly from LMR.

c. Clearance from Oflice of internal Aflairs. Institution FIRM offices must verify that
the proper clearance lbr initiating an action has been received from the Offlce ol'lnternal
Affairs lOfAl.  

' l 'he 
required ver i l icat ion includes:

(l) Local investigations: The investigation was authorized and the investigator's
final rcport was approved by OIA

(2) Other investigations: fhe finalreport was received from OIA.

Verification may be verbai and must be made prior to requesting approval of disciplinary
or adverse action letters.

, F , f + ' *

5. NO'I'IFICA1'ION TO'fI.IE LMR SECI'ION

a. Discipiinary Actions. At the time a proposal or decision letter is issued in a
disciplinary action, the HRM office will forward a copy of'the lefter to LMR.

b. Adverse Actions. Prior to issuing a proposai or decision ietter in an adverse action,
the HRM office will forward a copy of the final draft to LMR for approval and
verification that their recommendations and guidance have been implemented. It is not
necessary to send LMR a copy of the letter after issuance or a copy of the complete
adverse action file.
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6. GRIEVANCES AND MSPB APPEALS. Upon receipt of a request fbr arbitration of a
disciplinary action or an adverse action, thc LIRM will immcdiately notify the Regional
FIRM and LMR and tbrward a copy of the sricvance file to l,MR.

* * r ( *

VII. EXBCUTIVE ORDEII IO45O _ SECURITY RITQUIREMENTS FOR
GOVERNMENT EMPLOYMENT. ( Agency Ex. 2l )

WHEREAS thc irtterests of thc national security require that all persons privileged to bc
employed in the departments and agencies of the Government, shall be reliable,
trustworthy, of good conduct and character, and of complete and unswerving loyalty to
the United States; and

WHBREAS the Amcrican tradition that all persons should receive f.air, impartial, and
equitable treatment at the hands of the Government requires that all persons seeking thc
privi lege of employment or privi leged to be employed in the departments and agencies of
the Government be adjudged by mutually consistent and no less than miniinum standards
and procedures among the departments and agencies governing the employment :utd
retention of employment of persons in the Federal Scrvice:

NOW, THERtrFORE, by virluc of the authority vestcd in me by thc Constitution and
statutes of the United States * t'< * and as President of the United States, and deeming
such action necessary in tl-re best interests of the nationaisecurity, it is hereby ordered as
follows:

Scc.8. (a) The investigations conducted pursuant to this order shall be designed to
develop information as to whether the employment or retention in empioyment in the
Federal Service of the person being investigated is clearly consistent with the interests of
the national security. Such infbrmation shall relate, but shall be limited to the fbllowing:

(l) Depending on the relation of the Government employment to the national security:

(i) Any behavior, activities, or associations which tend to show that the individual is not
reliable or trustworthy

(ii) Any deliberate misrepresentations, falsifications, or omissions of material 1acts.

(iv) Any iilness, including any mental condition, of a nature which in the opinion of
competent medical authority may cause significant defect in the judgment or reliability ol-
the employee, with due regard to the transient or continuing effect of the illness and the
medical findinss in such case.
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(v) Ary facts which furnish reason to believe that the individual may be subjected to
coercion, influence, or pressure which may cause him to act contrary to the best intcrests
of the national security.

vIII. I'F-DEI{AL BUREAU OF' pRISONS pI{OGRAM DIRECTIyE. 3420.09:
STANDARDS OF EMPLOYEE CONDUCT,2 / 5 / 99 AS REVISED
( Un.Ex.12 & Agency Ex.22)

l. PURPOSE AND SCOPE. To provide policies and procedures, herein refbrred to as
the "Standards of Conduct," to complement those issued by the Olfice of Government
Ethics on:

. Employee conduct and responsibility

Attachment A

STANDARD SCHEDULE OF DISCIPLINARY OF.FENSF,S AND PIINAL.I IES

l.  This table is intended to be used as a guide in determining appropriate discipl inc to
impose according to the type of offense commitled. The otfenses listed are not inclusive
ofal l  of fenses.

2. Ordinarily, penalties imposed should be within the range of penalties provided for arr
offense. In aggravatecl cases, a penaity outside the range of penalties may be imposed.
For example, supervisors, because of their responsibiiity to demonstrate exemplary
behavior, may be subject to greater penalty than is provided in the range of penalties.
When a more severc penalty than provided for in the range olpenalties is proposed, the
notice of proposed action must providc a justification.

3. The deciding official will consider reievant circumstances, including mitigating and
aggravating factors, when determining the appropriate penalty. The range of penalties
provided for most of'fenses is intentionally broad, ranging fiom official reprimand to
removal. While the principles of progressive discipline wilinormally be applied, it is
understood that there are offenses so egregious as to warrant severe sanctions for the frrst
offense up to and inoluding removal. This is especially true in cases where there is no
indication that the employee would be corrected by a Iesser penalty, or if the ofl'ense is of
such a nature that reoccurrence ofthe conduct couidjeopardize security or bring
disrepute on the Bureau of Prisons. For exampie, if an employee lailed to respond to an
emergency, even if that emergency turned out to be a false alarm, removal woulcl be
appropriate if the deciding official was not convinced that the employee would respond
promptly to any futurc emergency.
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4. Where appropriate, consideration may be given to a demotion or other aotion in lieu of
removal.

5. Suspension penalties on this schsdule rcfer to calendar days. Except for emergency
suspensions and indefinite suspensions, all disciplinary suspensions are to begin on the
first workday of'the employee's next regularly scheduled work r^.,eek.

6. The rcckoning period is defined as that period of time following the clate rnanagemcnt
becomes aware of the offense during which that off-ense can be used to determine the
sanction for a subsequent offense,

7. Offenses falling within the reckoning period, even though unrelated, should be
considered when determining the appropriate action.

8 .  Wherc thedec id ingo f f l c i a l  s i l bs t i t u tesa le t te ro f rep r imand in l i euo fag rea te r
proposed sanction, the ietter of reprimand itself is to be separate 1i'om the decision lctteL
and is not to refer to tlie greater sanction proposed.

,( ,t *( t,

NATURE OF EXPLANATTON FIRST SECOND THIRD
OFFENSE OFFBNSE OFFENSE OFFENSE

32, Falsification, Includes, but is not Official 14 day Removal
misstatement, limited to, the Reprimand suspension
exaggeration or destruction of to removai to removal
concealment ol' records to conceal
material fact in fbcts, and a
connection with concealed conflict
cmployment.  of  intercst in the
prornotion. travcl performance of
voucher, any official duties
record,
invest igat ion or
other proper
proceeding
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TX. REVIEW OF THE I'EDERAL BUREAU OF PRISONS' DISCIPLINARY
SYSTEM. Renort Number I-2004-008. September 2004 (Un.Ex.13)

EXECUTIVE DIGEST

The Department of Justice's (Department) OfIice of Irupector General (OIC) conducted
this review to assess the Federal Bureau of Prisons' (BOP) disciplinary system.
Specif ical ly, we reviewed wliether BOP employees pfoperly reporled misconduct;
whether investigations were thorough; and whether disciplinary actions were reasonable,
consistent, and timely. We examined data for BOP eilployce misconduct cases opcncd
or closed in fiscal year (FY) 2003, rcviewed files related to a sample of 85 randomly
selected institutions. We also conducted e-mail surveys to coliect views on the agency's
disciplinary system from BOP deciding olficials, investigators, and employees.

fhe BOP's discipl inary system is divided into two dist inct phases: the investigativc
phase, when the BOP investigates alleged employee misconduct, and the adjudicative
phase, when discipline is proposed and imposed for misconduct allegations that were
sustained by the investigation. The BOP's Office of Intemal Affairs (OIA) in the
Executive Office of the Director oversees the investigative phase. OIA investigators as
well as investigators assigned to the institutions, conduct the investigations. The Labor
Management Relations (LMR) branch in the Human Resources Management Division
oversees the adjudicative phase.

RESULTS IN BI{IEI.'

We fbund that the investigative phase of the disciplinary process was thorough and the
case files we reviewed were well documented. We also found no significant differences
in how BOP treatcd employecs of differcnt races, genders, job series, or grade levels
during the discipiinary process.

However, we identified deficiencies in the BOP's disciplinary system that prevent it front
ensuring that disciplinary decisions are reasonable, consistent, and timely. Wc found thcr
fbllowing deficiencies: the BOP does not require all cases with sustained allegations to
be fully adjudicated; deciding officials often fail to document their reasons for mitigating
disciplinary proposals; the independence of the investigative and adjudicative phases of
the disciplinary process can be compromised because the Chief Executive Officers
(CEOs) [which would be the Wardens at institutions such as the MCC at Chicago], have
a role in both phases; the BOP does not ensure that BOP employees receive similar
penalties for simiiar inlractions BOP-wide; the BOP does not have written timeiiness
standards for processing misconduct allegations; the BOP does not monitor the
reasonableness, consistency, and timeliness of disciplinary decisions; and BOP
employees do not report all employee misconduct. By correcting the issues identified
above and detailed in the report, the BOP can better ensure that its disciplinary decisions
are reasonable, consistent, and timely.
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tsOP invest igat ions of employee misconduct appeared thorough.

In reviewing a random sample of 85 investigative case files, an OIG Special Agent
concluded that the investigations appeared thorough and the flles contained the
infomration necessary to understand the actions taken and the conclusions reached during
the invest igat ive phase. Our surveys also indicated that the BOP's OIA invcst igators,
deciding officials, and employees generally rated the investigative repods highly for thcir
qual i ty.

BOP discipl inary decisions sometimes did not appear to be reasonable.

Of 92 subjects with sustained allegations in our sample, the CEOs unilaterally took
intbrmal or no disciplinary action I'or 20 of these subjects oharged with scrious
misconduct without fully adjudicating the cases or documenting their reasons fbr taking
these act ions. tsy bypassing the ful l  adjudicat ive phase, the CEOs fai led to involve other
entities with review responsibilities. Given the serious nature of the sustained
misconduct in thesc 20 cases, coupled with the minor penalties imposed and thc abscncc
of documcnted reasons for the decisions, the outcomes did not appear to be reasonable.

In their role as deciding ofllcials, the CEOs mitigated the proposed discipline but failed
to adequately explain the reasons for the mitigation in the decision letter for 36 of 92
subjects with sustained allegations. lloth federal regulations and internal BOP gLridelincs
state that deciding officials must provide reasons for mitigating penalties in the decision
letter. Because of the lack of adcquate documentation explaining why the proposed
discipline was mitigated, the penalty imposed did not appear reasonable in relationship to
the proposed discipl  ine.

In addition, the CEOs can influence local investigative rcports for cases in which they
also will act as the deciding officials, thereby creating the potential for outcomes that arc
not reasonable. In other Department disciplinary systems we have reviewed, the deciding
officials are not involved in the investigative phase. However, in the BOP, thc CEOs
have the dual responsibilities o1'reviewing and approving local investigations for
misconduct cases in their institutions during the investigativc phase and imposing
discipline based on these investigations during the adjudicative phase. Because of'the
CEOs' dual responsibilities, the independcnce of the investigative and adjudicative
phases, which helps to ensure that disciplinary outcomes are reasonable, can be
compromised.

BOP guidance instructs CEOs to impose simi lar penalt ies for s imi lar misconduct
only at their  current inst i tut ion, which does not ensure that discipl ine is imposcd
consistently BOP-widc.

An equitable disciplinary system should ensure that employees receive substantially
similar discipline for similar misconduct under similar circumstances. However, BOP
guidance states that CEOs when acting as deciding officials, need to be consistent oniy
with their own prior decisions at the facility. LMR staff also told us that imposing
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consistent discipline is only necessary for thc cunent CEO at each lacility because that is
allthat is required for irnposed discipline to be deented def'ensible if the subject appeals
or grieves the decrsion to a third party. Consequently, two similarly situated subjects
who comtnitted similar rnisconduct under sinlilar circumstances at thc same institution
could receive diff'erent penalties because the subjects had different CEOs. Under current
BOP rules, the CEOs at each of the BOP's i  13 insti tut ions, 6 Regionai Off ices, 28
community corrections offices, 2 staff training centers, and I Central Office may impose
different discipline lbr sirnilar misconduct and circumslances.

* ,t( * ,t(

APPENDIX I :  THE DOUGLAS FACTORS

ln Douglas v. Veterans Aclministration (1981), the Merit Systems Protection Board
(MSPB) identified 12 relevant fbctors that agency managcment needs to consider and
weigh in deciding an appropriate disciplinary penalty, The Douglas factors are :

1. The nature and seriousness of the offense and its relation to the employee's dutics,
position, and responsibilities, including whelher the ofI'ense was intentional or
technical or inadvertent, or was committed maliciously or for gain, or was
fiec{uently repeated;

2, 
'|he 

employee's job level and type of employment, including supervisory or
fiduciary rolc, contacts with the public, and prominence oI the position;

3. The employec's past discipl inary record;

4. fhe employee's past work record, inciuding length of service, performance on thc
job, abiiity to get along with fellow workers, and dependability;

5. The eft'ect of the ot'fense upon the employee's ability to perform at a satisfactory level
and its effect upon supervisors' confidence in the employee's ability to perform
assigned duties;

6. Consistency of the penalty with those imposed upon other employees tbr the same or
similar offenses;

7. Consistency of the penalty with the applicable agency table of penalties (which are not
to be applied mechanically so that other factors are ignored);

8. The notoriety of the offense or its impact upon the reputation of the agency;

9. The clarity with which the empioyee was on notice of any rules that were violated in
committing the offense, or had been warned about the conduct in question;

10. The potential for employee's rehabilitation;
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l l .

12.

Mitigating circumstances surrounding the offense, such as unusualjob tensions,
personality problems, mental impairment, harassment, or bad faith, malice or
provocation on the part of others involved in the matter; and

The adequacy and effectiveness of alternative sanctions to deter such cotrduct in the
future by thc employee or others.

X. BURBAU OF PRISONTS PROGRAM STATEMENT _ 1380.06.2 / IO / 98,
DISCLOSING POTENTIAL IMPEACHMENl' INFORMATION
REGAR-DING EMPLOYEES ( Agency Ex. 10 )

l. PURPOSE AND SCOPE. To implement procedures fbr disclosure of potential
impeachment infbrmation to the U.S. Attorney Oflices and Department of Jr-rsticc
l i t igation sections that prosecute criminal cases and to:

. ensure prosecutors receive sufficicnt information to meet their obligations
under Glglio v. United Srates, 405 U,S, 150 (t972), and

o protect tire privacy interests of current and fbrmer Bureau employees.

This Program Statement implements the Attorney Gerrerai's Policy Regarding the
Disclosure to Prosecutors of Potential Impeachment Inlbrmation Concerning Law
Enforcement Agency witnesses ("Giglio Policy") dated Dccember 9,1996. rn Gigtio,
the Supreme Court held that the failure to disciose materiai evidence regarding the
credibiiity of a witness is a violation of due process and therefore requires a new trial.

This Program Statement also emphasizes the obligation of individual employees to
inform prosecuting attorneys of potential irnpeachment information prior to providing a
sworn statement or testimony in any criminal investigation or case. In most
investigations and cases, it is expected that the prosecuting attorney will be able to obtain
all potential impeachment information directly from employee affiants or witnesses
during the normal course of investigations or preparation for hearings or trials; however,
a prosecutor may also request such information from the Bureau.
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CASB AUTHORITY CITED BY PARTIES AT HEARING

AGENCY
EXHIBIT CASB CITE

# | 29 M.S.P.R. 477

2  40  M.S .P .R .418

3 100 M.S.P.R. 477

SUMMARY

Employee was removed from conectional ofl-rcer
position at a fcderal penitentiary fcrr misstating or
concealing material facts on two qucstionnaires he
completed in order to obtain employment with thc
agency. On appeal, the presiding official reversecl
the removal, and agency petitioned fbr review, The
Meri t  Systems Protect ion Board held that:  ( l )
Agency established charge by preponderant
Evidence, and (2) penalty of removal was
Reasonable, Removal Sustained

Employee pctitioned for review of initial decision
sustaining his removal foliowing revocation of his
security clearance. The Merit Systems Protection
Board held that: (1) agency affordcd employee
Minimal due process in revoking his security
Clearance, and Board lacked authority to review
Merits of revocation; (2) employee falsified l'ornrs
Submitted in connection with his application lor
"top secret" securi ty clearance, in l ight ofevidcncc
that he failed to provide r:omplete and accurate
information regarding his usage of marijuana aftcr
being instructed to do so; and (3) falsification of
of security clcarance forms was sr.rllicient basis firr
employee's removal notwithstanding his good work
record and absence of prior discipline. Initial
decision affirmed as modified.

Agency petitioned for review and appellant has
cross petitioned for review of initial decision that
sustained falsification charge against hirn but
mitigated the penalty from removal to a 10-day
suspension. The Merit Systems Protection Board
held that: (1) agency proved falsification charge
that employee lailed to disclose delinquent child
support obligation on pre-employment
questionnaire, and (2) administrative judge ened
in mitigating removal penalty to a 1O-day
suspension. Affirmed in part as modified and
reversed in part.
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# 6

AGENCY
BXHIBIT

F 5

CASE CITE

69 M.S.P.R.  211

12 M.S.P.R.  18
13 M.S.P.R.425

9s M.S.P.R.52

SUMMARY

Agency pet i t ioned for review of in i t ia l  decision that
reversed its action rcmoving employee fiom
criminal investigator position in agency's Office
of the Inspector Generai (OlG). Director of the
OfTrce ol 'Personncl Managcment (OPM) f i led
notice of intervention. The Merit Systems
Protect ion Board held that:  (1) OPM's motion for
intervention would be granted; (2) prepondcrant
evidence supported falsiflcation charge; (3) agency
proved by preponderant evidence that employee
engaged in pattem of behavior whose cumulative
efl'ect led to conclusiorr that he lacked
trustworthiness and integrity; and (a) penalty ot'
removal was reasonable.
Removal act ion sustained.

Employce was removod lrom posit ion of
conectional officer based on chargc ofconcealing
material fact in connection with ernployment. The
Atlanta Regional Office upheld removal and
Employee petitioned for review, The Mcrit
Systems Protection Board held that: (l) agency
properly relied on certain evidence voluntarily
provided by employee; (2) hearsay evidence
relating to drug incidcnt in which employee was
involved was properly relied on by agency; and (3)
penalty of rcmoval was reasonable for employee's
failure to disclose during pre-employment intcrview
that he had been fbund to have been involved in
possession and sale of drugs while in military.
Pet i t ion denied.

Agency petitioned for review of initialdecision
reversing appeliant's removal. The Merit Systems
Protection Board held that: (1) agency proved
charge that employee filed a false clarm for
temporary living expenses incurred in connection
with a change of station, and (2) penalty of removal
was appropriate. Removal penalfy reinstated.

Giglio v. United States. Decision upon which the
BOP deveioped its Program Statement, 1380.06.
(see preceding Documentat ion Sect ion, p.42)

# 8

# 9 405 U.S. 150



UNION
EXHIBIT

# 9

# 1 0

CASE CITE

5 M.S.P.R.313
5 M.S.P.R. 280

92 FLRR 2-1620

SUMMARY

Employees rernoved by their agencies upon charges
ofjob-related misconduct appealed agency actions.
Presiding officials in the Atlanta,New York,l)envcr,
and San Francisco field offices sustained each ofthe
decisions, finding that selection of an appropriatc
penalty was a matter essentiaily committed to
agency discretion and not subject to proof. Thc
Merit Systems Protection Board thereupon
reopened decisions to consider such issues. J'he
Merit Systems Protection Board held that Board had
authority to mitigate agency-imposed penaltics
when Board detcrmines that penalty is clearly
excessive, disproportionate to sustained charges, or
arbitrary, capricious, or unreasonable. Affirmed in
part, reversed in part, and remanded in part.

The discharge of the grievant for falsification of
pre-employment docunents was not for just cause.
Three years al1er the grievant began working lor the
Agency and earned complimentary evaluations and
respect from supervision, the agency learned he had
"walked away from debts" in the past, a fact he did
not report d uring pre-e rn pl oyment investigati on.
The agency discharged him for falsification, over
the objection of his irnmediate supervisor. 

'fhe

Arbitrator sustained the grievance, finding that the
agency "mechanically" applied the contract's
requirement lbr high standards of employee conduct
prcscnted questionable evidence on the grievant's
financial history, delayed bringing the charges to
light and misinterpreted the use of the
pre-employment investigation. He directed the
agency to reinstate the grievant with back pay.
The Agency Did Not Have Just Cause to
Discharge an Admittedly Good Employee for
Falsi$ing Pre-Employment Documents Thrcc
Years Earlier.
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UNION
EXHIBIT CASB CITE

# 11 FMCS No. 04-04133

# 15 FMCS No.  04-04611

SUMMARY

Grievant was removed from his position as a Cook
Supervisor at the Forrest City Federal Corrections
institution (BOP) for Iralsification of Ernploymcnt
Documents and Security Investigation Forms and
Failurc to Provide Updatcd Infornration. Arbitrator
Dianc Dunham Massey ruled to sustain the
grievance in part and deny the grievance in part.
Arbitrator Massey converted the removal action to
a two week suspension predicated on his having
omitted the detai ls of discipl ine imposed on hinr hy
his prior cmployer, tJSIS.

Contract Interpretation Issue involving the equitablc
distribution o1'overtime and whether the chargecl
contract violation constituted an unjustified or
unwarranted personnel action under the Back Pay
Act ( 5 USC ) Section 5596. Arbitrator Cregg
Lowell McCurdy found the subject bargaining unit
employccs were entitled to the payment for
overtime they would have worked had the agency
not violated the Collective Bargaining Agreement
by failing to equitably distribute and rolate the
overtime in the manner agreed to in the CBA and
executed Local Asreements.
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BACKGROUNI)

The Federal Bureau of Prisons (BOP), organizationaily a parr of the United States
Department of Justice (DOJ), one of thc cabinet departments comprising the ExecLrtivc
Branch of Govemment, hereinafter variously referred to as, BOP, the Bureau, thc
Agency, or Employcr,  was created in 1930 to professional ize the pr ison service, to ensure
consistent and centralized administration of the Federalprisons ( at the time, a totalof 11
prisons ), and to provide more progressive and humane care of Federal incarceratecL
persons (Agency Ex,148). At the present time, the Agency administers approximately
l l4 inst i tut ions etnploying approxirnately thir ty-f ive thousand (35,000) workers anc[,  is
responsible for the custody and care of approximately 185,000 Federal offenders also
known as irunates. One of the 114 institutions administered by the Agency is a facility
classified as a Metropolitan C.onectional Center (MCC) geographically located in
downtown Chicago, Ill inois.'u The Council of Prison Locals 33, organizationaliy a part
of the American Federation of Government Employees (AFGE), an affil iated labor
organization of the American Federation of Labor and Congress of Industrial
Organizations (AFL-CIO), hereinafter, Union, is recognized by the Agency as the sole
and exclusive bargaining agent/representative pursuant to the provisions ofthe Federal
Service Labor Management Relations Statute, 5 USC, Chaptcr 71, et. seq., hereinaller
"the Statute" and the Civi l  Service Reform Act ol '1978, for al l  employees included in the
bargaining unit ( ali employees cmployed by thc Burcau cxcept those ernployees in the
Central Office ), lor bargaining purposes with respect to conditions of employment, and
vested with full authority by Statute to meet and conf'er with the Agency for the pllrpose
of entering into negotiated agreernents pertaining to changes in conditions of employmcnt
and to administer a collective bargaining agreement. One such bargaining unit ernployee
is Sameka Wright-jackson, hereinafter Grievant, fbrmerly employed as a Correctional
Officer at the Chicago MCC. The Agency and the Union together, hereinafter the
Parties, have maintained a formal bargaining relationship since January 17,1968, the date
the then incumbent Director of the Bureau, Myrl E, Aiexander issued a letter in
accordance with Executive Order 10988, certifying the Union as the exclusive
representative of all employees employed by the BOP with the exception of empkryees of
the Agency's Central Office. At all times surrounding the circumstances that gavc rise ttr
the subject grievance pertaining to the Grievant's removal tiom the Service of the
Agency, the Parties were governed by tire terms, provisions, and conditions mutually

'" l t is noted by the Arbitrator that a MCC is one of fourteen ( l4) distinct types of facil i t ies administered by
theBOP.  Fo rexamp le , t o i den t i f l j us ta few , the rea re :  MDCs ,Me t ropo l i t anDe ten t i onCen te rs ;  FDCs ,
Federal Detention Ccntcrs; FCCs, Federai Correctional Complex; and USPs, U.S. Penitentiaries.
Additionally, as the Chicago MCC is located in the State of I l i inois, it is geographically iocated as are
e leven (11 )o the rs ta tes , i n thcBOP 'sNor thCen t ra l  Reg ion .  l t i s f u r t he rno ted tha t theNor thCcn t ra l ' s
Regional Offlce is located in Kansas City, Kansas. Of the I l4 institutions administered by the BOP,
approximately twenty-two (22), exclusive of the Regional Otfice lacil i ty, are located in the North Ccntral
Region. Additionally, a MCC facil i ty is one of seven (7) types of facil i t ies that are classified as
Administrative f-acil i t ies which are institutions with special missions, such as, the detention of pretrial
offenders, the tfeatnlent of inmates with serious or chronic medical problems; or the containment of
extremely dangerous, violent, or escape-prone inmates and are capable of holding inmates in all security
categories, specifically, Minimum, Low, Medium, and High Security ( www.bop.eov. ).
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bargained and set fbrth in the 1998-2001 Master Collective Bargaining Agreement,
hereinafter Agreement or Contract (Jt.Ex.1).

Prior to her enter ing on dLrty at the Chicago MCC in the posit ion of Conect ional Off iccr.
Grievant had becn ernployed by thc Wisconsin State Department of Correotions (DOC),
comntct ic i t . tg hc-r '  employment as a Youth Counselor on September 27, 1999 assignecl to
the Southern Oaks Girls School, a maximum facility lbr juveniie girls located in Unron
Grove, Wisconsin (Un.Ex. l) ."  Grievant succcssful ly cornpleted hcr six (6) month
probation in the position as Youth Counselor and on or about July 30, 2000, she was
promoted to a higher rated Youth Cormselor position which shc hcld until she volLrntarily
resigned on or about l)ecember 30, 2000 in order to assume a promotion to the position
of Probation and Parole Agent at thc DOC's Marshal Shearer Center located in
Sturtevant,  Wisconsin. Grievant held this posi t ion unt i l  she voluntar i ly resigncd on or
about June 16,2001in order to return to SOGS to assume the posit ion of Supervisory
Youth Counselor, effective June 1 7 ,2001, a position that required the fulfil lment of a
tweive (i2) month probationary period.

On or about August 28,2001, slightly more than two (2) months after she assumed thc
position of Supervisory Youth Counselor, she was notifled by letter by SOGS Fluman
Resource Director, Sherri Harris, she was being summoned to attend a pre-disciplinary
meeting schcduled lbr Thursday, August 30,200i to address alleged violations o1'the
fbllowing DOC's Work Ruies, to wit: # 1 ) "lnsubordination, disobedience, or lailure to
carry out assignments or instructions; #2 ) Failure to lbllow policy or procedure,
including but not limited to the DOC Fratcrnization Policy zurd Arrest and Conviction
Policy; # 6 ) Falsilying records, knowingly giving lalse inlbrmation or knowingly
pcrmittir-rg, encouraging or dirccting others to do s<-r, and failing to provide trLrthfr-rl,
accurate. and complete infbrmation when required; and #13 ) Intimidating, interli:ring
with, harassing (including sexual or racial harassment), demeaning, or using abusivc
language in dealing with others". In this letter, Hanis apprised Grievant that the alleged
rules infractions pertained to two (2) separate incidents, the first which allegedly occurred
on August I I, 2001 and the second which ailegediy occurred on August 19,2001. With
respect to the first incident, Hanis apprised Grievant it involved her alleged failure to
obtain permission to use chemical agents on a youth and that her report of the incidcnt to
a higher official was not accurate, asserting that the inaccurate transfbr of informatron put
the safety and security of the subject youth in jeopardy. As to the second incident,
Grievant was informed that this pertained to her having made allegations against a family
that had come to the school to visit a youth and that the marmer in which this occurred
involved harassing and intimidating tactics and, as such, she allegedly l-ailed to fb1low
procedures for handling this type oi'incident. In closing, Harris, in noting Grievant was a

" According to the reoord evidence, prior to her being hired as a Youth Counselor at Southern Oaks Cirls
Schooi (SOGS), Grievant had been hired bir the Wisconsin State DOC in July of 1999 and spent six (6)
weeks at the DOC's training center located in Oshkosh, Wisconsin (Jt.Ex.5). lt is noted that the interrm
time period of about f ive (5) weeks between the end of her fraining period which commenced on July 6,
1999 and thc date she entered on duty at the SOGS on September 27,1999 is unaccounted lor in tetms of
possible other employment or just a period of unemployment.


