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NATIONAL GRIEVANCE 
NG-8/16/19 

 
Date: August 16, 2019 
 
To: Tracy Schulberg 
 Acting Executive Director  

Office of Labor-Management Relations  
U.S. Department of Veterans Affairs 
810 Vermont Avenue, NW 
Washington, DC 20420 
tracy.schulberg@va.gov 
Sent via electronic mail only 

 
From: 

American Federation of Government Employees, AFL-  
 
RE:    National Grievance against the Department of Veterans Affairs for its repudiation of 

contract and unlawful implementation of VHA Directive 1085.01 
 

STATEMENT OF CHARGES 
 

Pursuant to the provisions of Article 43, Section 11 of the Master Agreement Between the 
Department of Veterans Affairs and the American Federation of Government Employees (2011), 

officials and/or individuals acting as agents on behalf of the Agency for repudiating an existing 
agreement and unlawfully implementing VHA Directive 1085.01.  

 

Memorandum of Understanding, 5 U.S.C. §7116(a), and any and all relevant articles, laws, 
regulations, and past practices not herein specified.  
 

STATEMENT OF THE CASE 
 

On July 30, 2008, the Parties executed a Memorandum of Understanding securing the 
2008  It states the following: 

 
1. The national parties agree that bargaining unit employees will continue to be provided 

with reasonably accessible designated smoking areas. 
2. Whenever practicable, smoking areas should not be within 35 feet of an entrance to a 

VA health care building or office building that is routinely used by patients, residents, 
employees or staff.  
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3. Where an established smoking area has been located within 35 feet of an entrance due 
to space constraints or other logistical limitations, such smoking area need not be 
relocated to comply with this provision of the subject Directive.  

4. Bargaining unit employees will be permitted to smoke outside on the grounds so long 
as they avoid smoking around routinely used building entrances.  

5. Appropriate signage will be installed to clarify where smoking is not permitted. 
6. The appropriate management official shall provide the local Union President with a 

copy of this MOU upon receipt. 
 
 The 2008 MOU is an existing agreement that has remained in full force and effect since 
July 30, 2008.  It contains neither a sunset or reopener clause.  The VA Office of Labor-
Management Relat - the validity of the 2008 MOU, in 
writing, at multiple times in recent months.  In its April 11, 2019 response to a prior National 
Grievance filed on February 27, 2019, Tracy Schulberg, Acting Executive Director of VA-LMR, 

1  In the 
months following, Mike Clements, VA-LMR Labor Relations Specialist, provided further 
confirmation to AFGE/NVAC representatives that the 2008 MOU was valid and in effect.2   
 
 Therefore, the right of AFGE bargaining unit employees to smoke on VA property, as well 
as the responsibilities of the Agency to provide designated smoking areas, are subjects explicitly 
covered by an existing agreement.  Subjects covered by existing agreements are permissive 
subjects of bargaining. AFGE Local 3937 and SSA Baltimore, M.D., 64 FLRA 17, 21 (2009).  No 
party is required to negotiate on a permissive subject. 
and NTEU Chapter 27, 37 FLRA 1423, 1431 (1990).  As a subject covered by an existing 
agreement, the Agency can only implement a change to the 2008 MOU in two ways.  One, the 

-by, permissive subject during 
mid-term bargaining.  Or two, alternatively, the Agency can address the matter in term bargaining.   
 
 As for addressing the matter in mid-term bargaining, the Agency notified the Union of its 
desire to implement VHA Directive 1085.01 (Smoke-Free Policy for Employees At VA Health 

VHA health care facilities will be smoke-
in response, the Union declined to reopen and renegotiate the 2008 MOU in mid-term bargaining 
and instructed the Agency, on April 12, 2019, that the matter must then be addressed in term 
bargaining.  Therefore, the Agency could only alter the 2008 MOU in term bargaining.   
 
 The Agency initiated term bargaining in December 2017, with the Ground Rules being 
signed on April 2, 2019.  The Ground Rules contain two provisions that are particularly relevant 

set of electronic 
proposals in Microsoft Word format, no later than thirty (30) calendar days following the date 

, the Master Negotiating Team Chief Negotiators may 
determine that matters subject to national level midterm bargaining will be completed during the 

1 See Exhibit A.  
2 See Exhibit B. 
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required to include any and all proposals, the Agency failed to include any proposal limiting the 
smoking rights of bargaining unit employees.  While the Union notified the Agency on April 12, 
2019 that the matter needed to be addressed in term bargaining, the Agency failed to propose any 
contract terms that would alter the 2008 
to agree to address the matter then being considered in mid-term during term bargaining.  
Therefore, the Agency cannot alter the terms of the 2008 MOU in term bargaining.   
 
 In short, the subject is covered by an existing agreement, and the Agency cannot alter the 
terms of that agreement in mid-term bargaining, since the Union did not agree to renegotiate a 
permissive subject, or in term bargaining, since the Agency did not include the subject in its 
proposals on May 2, 2019 and the Chief Negotiators did not agree to address the issue at the table.   
Despite these facts, and even though the Union has made its position clear to the Agency over the 
past several months, the Agency unilaterally published VHA Directive 1085.01 on August 8, 2019.  
In doing so, the Agency repudiated the 2008 MOU and violated law and contract.   
 
 Further, in an August 8, 2019 email to Agency officials announcing the implementation of 
VHA Directive 1085.01, Mike Clements made several inaccurate statements.  Mr. Clements 
represented that the Agency completed its bargaining obligations with the National Unions.   For 
the reasons set forth above, and as it applies to AFGE/NVAC, that is untrue.  Mr. Clements also 
stated that the Agency provided the Union with four separate opportunities to bargain VHA 
Directive 1085.01 through the mid-term process  but that the Union rejected each of these 
opportunities without merit.   That is also untrue.  The Union explicitly rejected the Agency s 
request to reopen an existing agreement in mid-term bargaining.  That position is well-supported 
by Authority precedent and is not, as Mr. Clements remarked, without merit.    
 

Article 2 of the MCBA requires that the Agency comply with applicable federal statutes in 
the administration of matters covered by the MCBA.  Therefore, in violating 5 U.S.C. §7116(a), 
as set forth above, the Agency also failed to comply with Article 2.  Additionally, Article 3 
encourages the Parties to maintain a cooperative labor-management relationship that is based on 

collective bargaining disputes.  In repudiating the 2008 MOU and unlawfully implementing VHA 
Directive 1085.01, the Agency renounced its commitments and necessitated further disputes.  
Lastly, the Agency has violated Articles 47 and 49 of the MCBA, which set forth agreed-upon 
procedures for mid-term bargaining and require the Agency to complete bargaining obligations 
before implementing changes to conditions of employment.   
 
Violation 
 

By failing to fulfill its obligations, the VA violated, and continues to violate, the following:  
 

 The 2008 MOU: requiring the Agency to, for example, provide AFGE bargaining unit 
 

 Article 2 of the MCBA: requiring the Agency to comply with federal law and regulations; 
 Article 3 of the MCBA: requiring the Agency to maintain an effective, cooperative labor-

management relationship with the Union; 
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 Articles 47 and 49 of the MCBA: requiring the Agency to comply with set forth agreed-
upon procedures for mid-term bargaining and to complete bargaining obligations before 
implementing changes to conditions of employment; 

 5 U.S.C. §7116(a)(1) and (a)(5): requiring the Agency to consult and negotiate in good 
faith with the Union;  

 Any and all other relevant articles, laws, regulations, customs, and past practices not herein 
specified. 

 
Remedy Requested 
 

The Union asks that, to remedy the above situation, the VA do the following: 
 

 To rescind VHA Directive 1085.01 as it applies to AFGE bargaining unit employees; 
 To return to the status quo ante; 
 To fully comply with its contractual obligations under the 2008 MOU and Articles 2, 3, 

47, and 49 of the MCBA, as well as its statutory obligations under 5 U.S.C. §7116(a); 
 To distribute an electronic notice posting to all bargaining unit employees concerning the 

unfair labor practices;  
 To agree to any and all other remedies appropriate in this matter. 

 
Time Frame and Contact 
 

This is a National Grievance, and the time frame for resolution of this matter is not waived 
until the matter is resolved or settled.  If you have any questions, please contact the undersigned 
at AFGE Office of the General Counsel.  The undersigned representative is designated to represent 
the Union in all matters related to the subject of this National Grievance.    
 
 
 
 
       
Thomas Dargon, Jr. 
Staff Counsel, National VA Council  
Office of the General Counsel 
AFGE, AFL-CIO 
80 F Street, NW 
Washington, DC 20001 
Tel: 202-639-6424 
Fax: 202-379-2928 
thomas.dargon@afge.org 
 
cc: Alma L. Lee, President, AFGE/NVAC 
 Mary-Jean Burke, Chairperson, Grievance and Arbitration Committee, AFGE/NVAC 
 Ibidun Roberts, Supervisory Attorney, AFGE/NVAC 
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