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I.  INTRODUCTION

          Despite the lengthy nature
 of the General Counsel's Post-Hearing Brief (hereinafter "GC Br. ___") a notable absence is duly noted.  Nowhere in the General Counsel's Brief is there set forth the elementary requirement for a legal (rather than emotional) analysis of the General Counsel's charges against AFGE Local XXXX (hereinafter the "Union"); a statement of the prima facia elements necessary for the General Counsel to test and prove its allegations.  The General Counsel has divided its allegations into two separate groups, 1). Allegations of Unfair Labor Practices of the Union Unrelated to Union Membership
; and 2). Allegations of Unfair Labor Practices of the Union Based Upon Non-Union Member Animus on the Part of the Union
.


          The Union respectfully suggests that, when using an appropriate legal analysis, rather than the General Counsel's ad hominem attack, the Union's actions in the present case will be found not to have provided the bases of a sustainable Unfair Labor Practice charge.

II.
UNFAIR LABOR PRACTICE CHARGES AGAINST

A UNION WHEN UNION MEMBERSHIP IS NOT 

A FACTOR


In seven (7) charges argued in five (5) pages of the General Counsel's Brief, the General Counsel suggests that the Union committed a number of Unfair Labor Practices by, essentially, violating its Duty of Fair Representation (hereinafter "DFR") towards its bargaining unit members.  For the reasons stated below, the Union respectfully suggests that the General Counsel has failed assert or prove the elements of the requisite prima facia case to prove its DFR claims.

A.
The Prima Facia Case for an Unfair Labor Practice

Charge Against a Union when Union Membership

is Not a Factor.


The following legal test has been established by the Authority when a bargaining unit member claims that the union was ineffective in its attempt to represent an employee in a dispute with an agency.

[W]here union membership is not a factor, the standard for determining whether an exclusive  representative has breached its duty of fair representation under section 7114(a)(1) is whether the union deliberately and unjustifiably treated one or more bargaining unit employees different from other employees in the unit.  That is, the union's action must amount to more than mere negligence or ineptitude, the union must have acted arbitrarily or in bad faith, and the action must have resulted in disparate or discriminatory treatment of a bargaining unit employee.

National Federation of Federal Employees, Local 1453, 23 FLRA No. 92, 23 FLRA 686, 

691 (1986).

          As stated by the FLRA General Counsel
: "In these situations, the fact that the union was negligent or inept is insufficient to find an unfair labor practice." GC Memo, pg. 4

          The General Counsel provides a "decisional analysis" i.e. the prima facia elements, for a duty of fair representation unfair labor practice charge against a union.

1)
The union acted in an arbitrary manner and/or 


bad faith; i.e.; 

a)  the union's conduct amounted to more than mere

     negligence or ineptitude, but rather was outside

     the range of reasonableness, and 

b)  that treatment was deliberate and  unjustified; and

2)  
The union's action resulted in the treatment of a unit

employee different from other unit employees.

Judicial gloss on the "arbitrary" standard provides as follows:

 [A] union's actions are arbitrary only if, in light of the factual and legal landscape at the time of the union's actions, the union's behavior is so far outside a "wide range of reasonableness," Ford Motor Co. v., Huffman,  345 U.S. 330, 338, 73 S.Ct. 681, 686, 97 L.Ed. 1048 (1953) as to be irrational.           

Air Line Pilots Ass'n v. O'Neill, 499 U.S. 65, 67 (1991); cited in U.S. Air Force, Loring Air Force Base, Limestone Maine (American Federation of Government Employees, AFL-CIO, Local 2943) and American Federation of Government Employees, AFL-CIO Local 2943,  43 FLRA No. 90, 43 FLRA 1087, 1098 (1992). The Court in ALPA further cautioned a trier of fact to avoid ex post examination of the reasonableness of a settlement of a labor dispute.

"A settlement is not irrational simply because it turns out in retrospect to have been a bad settlement." ALPA, 499 U.S. at 79. (emphasis in original)


The evidentiary standard for recognizing arbitrary conduct has also been refined:

[I]f a duty to avoid arbitrary conduct. . . means anything, it must mean at least that there be a reason for action taken.  Sometimes the reason will be apparent, sometimes not.  When it is not the circumstances may be such that we will have not choice but to deem the conduct arbitrary if the union does not tell us what it is.

General Truck Drivers, Warehousemen, Helpers and Automotive Employees, Local 315, 217 NLRB 616, 617 (1975); cited in Loring, 43 FLRA at 1099. 


The Supreme Court, however, has warned against a broad reading of "arbitrary" in after-the-fact judging of union duty of fair representation conduct.

That our holding in Beck did not alter the standard for finding conduct "arbitrary" is confirmed by our decision in Air Line Pilots. In that case, decided three years after Beck we specifically considered the appropriate standard for evaluating conduct under the "arbitrary" prong of the duty of fair representation.  We held that under the "arbitrary" prong, a union's actions breach the duty of fair representation "only if [the union's conduct] can be fairly characterized as so far outside a "wide range of reasonableness" that it is wholly "irrational" or "arbitrary," 499 U.S. 78, 111 S.Ct. 1127 (quoting Ford Motor Co. v. Huffman, supra, at 338, 73 S.Ct.  681).  This "wide range of reasonableness gives the union room to make discretionary decisions and choices even if those judgements are ultimately wrong.  In Air Line Pilots, for example, the union had negotiated a settlement agreement with the employer, which in retrospect proved to be a bad deal for the employees.  The fact that the union had not negotiated the best agreement for its workers, however, was insufficient to support a holding that the union's conduct was arbitrary.  499 U.S. at 78, 111 S.Ct. 1127.  A union's conduct can be classified as arbitrary only when it is irrational, when it is without a rational basis or explanation.  Ibid.

Marquez v. Screen Actors Guild, Inc., 525 U.S. 33, 45-46 (1998)(emphasis added).

            Further, the union does not bear the burden of proving that its choices are better or more logical than other choices.

The Board [NLRB] does not require [in a DFR case] that a union prove "that the choices it makes are better or more logical than other possibilities, " but, instead, that the union "act[s] on the basis of relevant considerations, " not arbitrary ones.  Reading Anthracite Co., 326 N.L.R.B. No. 143 WL 726724 at *2 (1998).

Thomas v. N.L.R.B., 213 F.3d 651, 652-53 (D.C. Cir. 2000).


Thus, while the attorney's of the General Counsel may sit in their offices and make timely reflections upon what the Union, in their opinion, might have done, or, indeed, what they as General Counsel lawyers, after-the-fact, conjure that the layperson
 Union should have done to make the FLSA Grievance claims process more efficient, the Union is not bound by the "Monday morning quarterbacking" of the General Counsel.  The issue is whether the Union acted "irrationally". Marquez, 525 U.S. at 45-6.

B.
Allegations of Unfair Labor Practices of the Union

Unrelated to Union Membership.


In January, 1998, the Union filed a grievance (hereinafter "FLSA Grievance") alleging the Agency had violated the provisions of the Fair Labor Standards Act (hereinafter "FLSA") and demanding appropriate post-grievance FLSA payment modifications and pre-grievance damages to the Union's bargaining unit members. GC Ex. 2.
  Subsequent to Union/Agency negotiations, a Settlement Agreement (hereinafter "FLSA Settlement") was signed by the Union and the Agency settling the aforementioned FLSA Grievance on February 5-6, 1999. GC-Ex. 3


In Section IV (A) of its General Counsel's Brief, the General Counsel alleges that the following actions of the Union are Unfair Labor Practices committed by the Union in its implementation of the FLSA Settlement:

1. The Union Gave Priority to the Claims of Approximately Twelve Employees. (General Counsel's Brief at 33-34)

2. The Union's Collection of Employee Documentation at Three Locations without Adequately Recording the Time of Collection of the Documents. (GC Br. 34-36)

3. The Union Failed to Provide Employees Adequate Notice of the Deadline for the Date of Submitting Documentation.  (GC Br. 36)

4. The Union Failed to Follow its Announced Principle of "First Come First Served" (GC Br. 37-38)

5. The Union Failed to Maintain a List of Names of Employees who Arrived at the Data Collection Sites (GC Br.38)

6. The Union Failed to make Advanced Arrangements for a Union Representative to be Present at the 1120 Berjak Data Collection Site. (GC Br. 38)

7. The Union Waived the Rights of Bargaining Unit Employees to Pursue Related Grievances Alleging that the Agency Violated the FLSA. (GC Br. 38)

1. The General Counsel's Claim that the Union Gave Priority to the Claims of Approximately Twelve Employees in the FLSA Grievance Settlement Does Not Rise to the Level of an Unfair Labor Practice. 


In a one (1) page argument (GC Br. 33-34) the General Counsel asserts that the Union committed an Unfair Labor Practice by giving "priority" treatment to twelve (12) bargaining unit employees.  

The General Counsel relies solely upon the decision of American Federation of Government Employees, Local 1857, AFL-CIO (Neil), 28 FLRA No. 86, 28 FLRA 677 (1987). 

The Neil decision is simply incompatible with the current fact situation. In Neil a union member was intentionally left off of a list of bargaining unit employees due overtime because of his alleged ethnic animus and his reporting of several fellow employees as AWOL.   See, Neil, 28 FLRA at 688.   In Neil ALJ Sternburg properly cited to National Federation of Federal Employees, Local 1453 (Crawford), 23 FLRA No. 92, 23 FLRA 686 (1986) for the proposition that "…the Union's actions must amount to more than mere negligence or ineptitude, the Union must have acted arbitrarily or in bad faith…" Neil, 28 FLRA at 689.  

In Crawford  the Authority found that the failure to timely file a grievance concerning an adverse action did not amount to an Unfair Labor Practice because the Union's conduct amounted to mere negligence or ineptitude.

…we find that where union membership is not a factor, the standard for determining whether an exclusive representative has breached its duty of fair representation under section 7114(a)(1) is whether the union deliberately and unjustifiably treated one or more bargaining unit employees differently from other employees in the unit.  That is, the union's actions must amount to more than mere negligence or ineptitude, the union must have acted arbitrarily or in bad faith, and the action must have resulted in disparate or discriminatory treatment of a bargaining unit employee.

Crawford, 23 FLRA at 691 (emphasis added).

The Union's treatment of certain bargaining unit employees having special circumstances was not "irrational or without rational explanation" which is the required test under Martinez or "arbitrary" as required under Crawford.  Rather, the Union's treatment of the twelve (12) bargaining unit employees who exhibited special circumstances was in conformity with the NLRB decision in Reading Anthracite as adopted by the Court of Appeals in Thomas, 213 F.3d 

at 652-53. i.e., that the union "acts on the basis of relevant considerations" not arbitrary ones".

Ib. (internal citation omitted) 


Mr. Blue explained that on February 16, 199, he was approached by a night shift computer operator, Charles Bridges, who worked the 3:30 to 11:30 p.m. shift. (Blue 167/16) and asked that he (Bridges) be allowed to submit his overtime documentation then rather than have to return to work on the morning of February 17th.  Similarly, Mr. Blue was approached by Mr. Black and Ms. Violet (also night shift bargaining unit personnel) who requested that they be allowed to submit their documentation so that they would not have to return to work after their shift. (Blue 167/23)


Mr. Blue explained that his decision had nothing to do with union  membership (not charged by the General Counsel) nor was his decision to accept the documentation arbitrary.

Q:  If I understand your testimony correctly, three employees in the data

processing session were allowed to submit their documentation before 9:00 a.m. on February 17, 1999?

A:
That is correct.

Q:
Would you repeat the names, please?

A:
That was Mr. Brown, Mr. Black, and Ms. Violet.

Q:
And did their union membership or lack of union membership have anything to do with your decision to accept their claims materials prior to 9:00 a.m. on February 17, 1999?

A:
No, it did not.  It had nothing to do with the decision, nor was it an arbitrary decision.  It was a decision based on the practical reality of the fact that these employees worked night shift.  I guess with 20/20 hindsight, we could have set up an operation on each of the three shifts as we did on the day shifts.  That's 20/20 hindsight.  What we did instead was these were the only three employees who came forward, again, followed our basic principal, first come, first served.  Based on employee initiative, these three 

employees came forward and made the request that we take their documentation and not make them come back in for the reason, not for arbitrary reasons, for the reason that they worked on night shift. Ms. Violet was not a dues paying union member at the time she made the request.  I handed her the survey, about a half hour later she came back with the survey and with an 1187 completed.  I had already made the commitment to her before she did that. 

Q:
Commitment to?

A:
The commitment to accept her documentation rather than make her come back at 9:00 a.m.

Q:
Now, the Department of Zorp at, New Orleans is it three shift operation, 

or is there essentially one shift operation with a small portion of personnel other

than the single day shift?

A:
It's overwhelmingly a day shift operation.  We have this one area,

computer operations and scheduling, that has been about five or ten employees,

probably five or seven employees these days, that work 3:30 to 11:30 shift and

another five or seven that work the midnight shift.

Q:
So it's your testimony that the overwhelming number of employees

that you would be collecting data from would work what would be

considered a normal day shift?

 A:
Yes.  In fact, now, I'm not sure was there any other eligible or

effected employee other than these three working those night shifts, they

may have been the only ones…

Blue 168/14

Mr. Blue then testified as to why the Union accepted the documentation of the 

volunteers
 that were helping in collecting data from other employees on February 17, 2000.

…I raised with them the fact that the night shift employees had asked me to take their documentation early and that I felt in all fairness we should do that.  They agreed, and we also reiterated that we would also take the volunteers and put them first on the master list.  We all agreed to that.  That was only fair.  How else could we do it, because otherwise I would have had to have taken everybody's documentation or something like that.  I had to take their documentation first in order for them to in turn help me take the documentation from the other people.

Blue 185/15

          There is no suggestion by the General Counsel that the volunteers were not physically present at the beginning of the collection documentation on February 17, 1999.  Indeed each of the volunteers submitted their claim forms at the very beginning of the claims process.   

Q:
…I note, if you would look at the first 14 names on Respondent's Exhibit K, stopping with Ms. Pink.  Is it true that that Mr. Puce 
, Mr. Orange , Mr. Red, Ms. Yellow, Ms. Violet and Ms. Indigo were persons who were assisting you on the morning of February 17th?

A:
That is correct.  Those employees assisted me.

Q:
And those individuals were union members, were they not?

A:
Yes.  They were all union members at that time. Ms. Violet had joined a week or two earlier.  She was the one that had joined based on her involvement in this case as I talked about earlier.

Q:
Now, between those individuals who I just mentioned, when was the latest time that they submitted a claim form to you?

A:
Ten after 9:00.

Blue 198/5.

              As to the last three bargaining unit employees (Ms. A, Ms. B, and Ms. C) that the General Counsel alleges (GC Br. 34) were "given priority" the Union has explained the circumstances in each case.


Ms. A was added to the list submitted to the Agency because she had informed Mr. Blue that she had not received the Union notice
 for employees to turn in their overtime documentation on February 17, 1999
. 

Ms. C, whom I've already testified about, was put on this list on 

February 17th, because she contacted me and said she had not received our communication because of now being in a different bargaining unit.  We all agreed to take her documentation the next day, February 18th.  At that time she joined the union.  When she was put on this list, she was not a union member.

Blue 197/14

As to Ms. D,  Ms. Violet as follows:

Q:
How about Ms. D?

A:
She was on the telephone.  I talked to her on the telephone.

Q:
At approximately what time?

A:
Before 10:00 or around 10:00.

Q:
Would this be on February 17th?

A:
Yes.

Q:
Could you briefly relate the contents of that call? 

A:
I called her, and I asked her, "Do you know about the overtime claim?"  She said,

"Yes."  She planned on coming in tomorrow.  She wanted to bring her

information in then.

Q:
What was your response?

A:
I told her it would be okay to bring it down to the union office.

Q:
Now, was your response based in any way upon her membership or non-membership status?

A:
No, it was not.

Violet 132/10.


Mr. Blue testified as to why Ms. White (and Ms.E) was added to the list submitted for payment to the Agency.

…Ms.Violet then brought up to us that there were two employees from the 1120 Berjak Street location who had brought special circumstances to her attention.  And that was Ms. D and Ms. E.  She informed us that Ms. D had called in sick and she had talked to her on the phone, and Ms. D had asked to be able to bring her documentation the next day due to not being able to come in with the documentation on that day and that Ms. Violet had said okay and recommended that we accept that.  She also said that Ms.E had told her that she left her pay records, her documentation of her overtime at home that day, could she bring it in the next day, and Ms. Violet had made that promise to her and so Bobby and I agreed to that.

Q:
Now, were any of the exceptions that were made as far as the placing

people on the Master List, were any of those exception based upon union

membership?

A:
No, they were not.  They were each based on this reality.  So then we talked about, as I said, was there anybody else in the same situation, and, no, there wasn't.  There was nobody treated differently based on union membership.  There was nothing arbitrary about it.  It was specific, practical realities that we addressed.

Blue 186/9

          The Union handled the specific situation of Ms. D's sick leave on February 17, 1999, in a rational (and compassionate) manner.  Finally, as to Ms. E, Ms.Violet testified as follows:

Q:
Now, did you have any contact or any conversation with Renee Dixson?

A:
Yes.

Q:
Please briefly relate that conversation.

A:
Jackie was one of the people that came into the room a little after we got started.  She was saying, she was kind of shy with it I guess because she had forgotten her documentation.  What I mean by documentation, I'm thinking of her pay stubs to verify her hours.  She was kind of reluctant because she had forgot it, and she wanted to know if ‑‑ she's telling me that, "I do have some overtime, but I left my documentation, my pay stubs at home."  And the question was, could she bring it in.

Q:
And your response was?

A:
Yes.

Ms. Pink 231/17.

It is therefore clear that Ms. Greene, Ms. White, and Ms.E, though timely in their claims, did not submit their backup documentation on February 17, 1999.  The Union's decision to place each of them on the claim list, while awaiting back-up documentation, was a discretionary judgement on the part of the Union. The reasons for the Union's actions have been fully explained and are rational.  The General Counsel is not in a position to substitute its judgement for the reasoned, non-discriminatory and rational judgment of the Union as to how best to process a difficult settlement agreement. The Union's response to the particular situations of Ms. Greene, Ms. White, and Ms. E was correct and compassionate.  Even if, in the clarity of the General Counsel's hindsight, the claims of Ms. Greene, Ms. White, and Ms. E should have been added at some different location on the list submitted to the Agency, any such error on the part of the Union (if error there be) does not rise the level of an Unfair Labor Practice.  As reiterated by the Supreme Court: "This wide range of reasonableness gives the union room to make discretionary decisions and choices even if those judgements are ultimately wrong. Marquez, 525 U.S. at 45-46.

2. The General Counsel's Claim that the Union's Collection of Employee Documentation at Three Locations without Adequately Recording the Time of Collection Does Not Rise to the Level of an Unfair Labor Practice. 

In a mish-mash argument (GC Br. 34-36) the General Counsel claims that the Union committed an Unfair Labor Practice by collecting documentation at three (3) locations and failing to record the times that the employees submitted their documentation at each location.  With scant cites to the record (See, GC Br. 22-23) the General Counsel asserts that the Union was "arbitrary" in its failure to time mark each set of documents as they were received at each collection site.  Again, the General Counsel, in its 20/20 hindsight, seeks to hold the layperson Union to a procedure that it has thoughtfully, and with due deliberation, decided that the Union should have followed.

The simple fact is that the Union did the best that it could under a changing and difficult situation.  The Union never intended for there to be three (3) document collection sites.  The reason that there were three (3) collection sites was that the Agency, on the morning of February 17, 1999 [the data collection day], requested the opening of an unplanned data collection site at 1120 Berjak St. 

Q:
Now, getting back to February 17, 1999, please explain your activities after you arrived at the union office.

A:
There was actually, after the last thing where I stopped was talking about Lee Hunter approaching me early that morning, the next thing that happened that morning was I got a phone call from Brian Rozel, a supervisor down at the centralized help desk at 1120 Berjak location.  He was a former union member before he became supervisor.  He asked, could we send somebody down to the 1120 Berjak location?  We had not provided for that in our initial plans and in our February 16th letter.  He asked could we send somebody down there to collect the information down there so that he didn't have to have all of his employees come down to 5670 Berjak Street location at the same time.  We agreed to try to do that.  At that point, which was probably around eight o'clock, I contacted Ms.Violet who was a union officer.  At that time she was trustee of the local.  She's near the union office.  She's one of the people that I count on that I know will volunteer to do things.  I don't know if the General Counsel thinks that every time I need a volunteer I should go from A to Z through all bargaining unit employees.  What I did was I contacted Ms.Violet and asked her to do this.  She agreed to do it.  She came on over to the union office some time prior to 9:00 a.m. and brought her information.  I had her do her survey at that time and collected her information at that time and did my best to explain to her on very short notice the procedure that we had agreed upon using about first come, first served based on employee initiative and completing the surveys and get her prepared to go down to 1120 Berjak.

Q:
Just to clarify, so the decision to set up a claims center at 1120 Berjak was at the initiative of Department of Ag management?

A:
Yes.

Q:
Was it a long considered procedure, or was it a procedure developed at the last moment?

A:
Well, it was developed at the last moment like I just said.  It didn't come up until eight o'clock that morning that we thought about it.  That's not to say that we had never done it before as one of the employees from there testified yesterday.  We have done that before, but we did not, in this case, think of that when we formulated the procedure and communicated it to employees.  I was caught with my pants down.

Q:
So you were trying to accommodate the request of the agency?

A:
Right.  And make it easier for the employees, of course.  My main motivation was, again, in no way was this an arbitrary decision or discriminatory decision.  This was a practical decision based on the situation that was faced.

Blue 172/10.

          Hence, there was urgency in the setting up of the 1120 Berjak St. collection site which was directly caused not by the Union, but, rather by the last minute request for an additional site by the Agency.  Further, Agency's actions in increasing the document gathering locations from  two (2) locations to three (3) locations increased by an order of 

magnitude the difficulty of merging the documents gathered from the document gathering locations.


With scant cites to the record (See, GC Br. 22-23) the General Counsel asserts that Ms. Ms. Pink confused the order of her document stack before its merger into the Master List (GC Ex. 4) submitted to the Agency.  See, GC Br. 34-5.  The General Counsel's absent cites to the record are understandable as its allegations as to Ms. Ms. Pink are simply untrue.  The Union did its best to construct the Master List (GC Ex. 4) in the order in which data was provided by bargaining unit personnel. Ms. Ms. Pink was responsible for collecting documents from bargaining unit employees at 1120 Berjak St.  

Ms. Pink 226/6

A:
On February 17th that stack that I had brought down from 1120 Berjak Street, the conversation with Kevin Blue, by that time Shelby Ms. Pink had now came down to the location at 5670 Berjak Street from 9877 Breadloaf.  She had a stack also.  At that time Johne was saying we now have got to get together and come up with ‑‑ take these stacks, and when we say these stack she was also referring to the stack there in the union office at 5670 Berjak.  We now got to merge these three stacks and just make one master list or one stack.  That's what we did.  He mentioned the fact that we've got to do them in order at the time that the people completed their surveys and the documentation, the time that we verified the documentation and they completed the survey.  Mine was already in order like I received them.  So as we started I also mentioned the fact that I had had this telephone conversation with Ms. D.  She wanted to bring her information the next day and also I talked with Renee Dixson and she too wanted to bring her information.  What I mean by information, her documentation to verify she was due payment.  Then at that point, like I say, it was based on first come, first serve.  We started ‑‑ I think Johne started with the group at 5670 Berjak Street first and then we all started, you know, I opened up my stack and I just handed him ‑‑ started to hand him the document, the top document.  Then I realized that there was some people from 1120 Berjak Street had came down prior to nine o'clock.  Now, we're talking about first come, first served, so now to the best of my knowledge and to give consideration to those persons 

that had came down prior to nine o'clock, I started going through the list and to identify the ones that had came down prior to nine o'clock.

Q:
You just referred to a list.

A:
I'm sorry, the stack of documentation.  I now I started going through, because I had no list, I started going through the list.

Q:
Please continue. 

A:
Well, we finished up.  Like I say, that's the way I did mine.  The three of us compiled this master list here.

Ms. Pink 234/2 (emphasis added)


Ms. Ms. Pink's recitation of the organization of the Master List (GC Ex. 4) coincides with that of Shelby Ms. Pink who was present when the Master List was compiled in the afternoon of February 17, 1999.  Ms. Ms. Pink processed claims at the 9877 Breadloaf location. Ms. Pink 247/8.

Q:
Were you involved in the compilation of the claim forms from different locations into what has been referred to a master list, General Counsel Exhibit 4?  Were you there when a master list was compiled?

A:
Yes.

Q:
Where was the master list compiled?

A:
At 5670 Berjak Street.

Q:
When?

A:
That afternoon.

Q:
Of, the date?

A:
February 17th.

Q:
Now, if you please briefly describe the formation of the master list?  If you could describe how it got created.

A:
Our president, Kevin Blue was at the computer, I brought my list in of the data compiled from 9877 Breadloaf, Ms. Violet brought hers in from 1120 Berjak and we merged each one of them from each location by the time frames that we received them and the order.

Q:
So is it your testimony that the master list was compiled in the order that the claims were received?

A:
That the claims were received.

Q:
Now, was membership status a factor at all in the creation of the master list, General Counsel Exhibit 4?

A:
No.

Q:        Were the claim forms of nonmembers treated any differently in your placement on the master list than members?

A:         No, never.

Ms. Pink 248/2.

Kevin Blue was in charge of collecting bargaining unit employee data at the data collection point (Union office) at 5670 Berjak St.  Blue 174/9  Mr. Blue testified, at length as to how the Master List was organized and how the Union used its best efforts to make sure that the list was in the order of submission regardless of which location the documents were submitted.  See, Blue 184/5-187.

The uncontradicted testimony of the Union witnesses support the conclusion that the Union organized and utilized a plan to make sure that the three (3) separate document groups were merged into the Master List in an organized and thoughtful fashion.  The General Counsel's suggestion that time marking each claim form is logical if irrelevant.  Monday morning quarterbacking is easy, especially for attorneys.  Again, the issue is not how the General Counsel could have done it "better", the issue is whether the Union prepared the Master List in an "arbitrary" manner or on "merely a whim"  (GC Br. 35).  The testimony of the witnesses clearly sets forth that the Union's actions were the result of a logical and rational course of conduct.

 3. The General Counsel's Claim that the Union Failed to Provide Employees Adequate Notice of the Deadline for the Date of Submitting Documentation Does Not Rise to the Level of an Unfair Labor Practice.

The General Counsel's one paragraph argument (with not a single cite to the record or a case supporting its position) that the Union did not give adequate notice for the submission of claims documentation (GC Br. 36) fails for lack of a evidentiary and legal predicate. Simply stated the General Counsel produced no witness that testified that he/she was in any way adversely effected by the action of the Union in giving a one day notice.

The Union notes the dark humor of the General Counsel claiming (GC Br.33-4) that it was an Unfair Labor Practice for the Union to actually accommodate bargaining unit members Ms. C (who claimed not to have received notice of the claims procedure) and Ms. D (who was on sick leave on February 17, 1999) who may have been effected by the one day notice.

4. The General Counsel's Claim that the Union Failed to Follow its Announced Principle of First Come First Served Does Not Rise to the Level of an Unfair Labor Practice.


The General Counsel claims in a one (1) page argument that the Union did not follow its announced principle of first come first served.  (GC Br. 37)  The General Counsel cites to  U.S. 

Air Force, Loring Air Force Base, Limestone Maine (American Federation of Government Employees, AFL-CIO, Local 2943) and American Federation of Government Employees, AFL-CIO Local 2943,  

43 FLRA No. 90, 43 FLRA 1087, 1098 (1992) to support its proposition that the Union in this case committed an Unfair Labor Practice in its processing of the claims in the present case.  The Union respectfully suggests that Loring is inapplicable to the present case.  In Loring the Union explicitly admitted that it behaved in an arbitrary manner.  The Union Official who's actions were being challenged testified as follows:

A--I am telling you the truth. . . . and why I took money off the other folks, I cannot remember why. I just arbitrarily took money off these people to come up with the [$]3200.

Q--And in addition to that, you took some additional money, about $1200 or so, away from other people, and you passed it around to different people. You got any explanation why you did that?

A--No, I do not.  That was just arbitrary.

Loring,  43 FLRA at 1098.  (emphasis added)(citation omitted).

          In contrast to the uncontested fact situation in Loring the current record is replete with evidence that the Union, in good faith, attempted with both method and application, to follow its policy of "first come first served".  See, II(B)1-2, supra.  

The Union representatives that operated the three (3) document collection points, Ms.Violet, Ms. Pink, and Mr. Blue, did there human best to both organize groups of employees who were attempting to submit their documentation and call, in order, bargaining unit employees who had been placed on a list for more efficient processing.

We hoped that the $75,000 would be close to enough, but we knew it might not be.  As more employees, as time past during that first week in February, more and more employees kept coming to us telling us, we don't think this is going to be enough money.  So we said we're going to have to be careful and make sure we do a first come, first served procedure.  That's what the agreement meant to us.

Q:
And the agreement, you're referring to the final settlement agreement contained in General Counsel Exhibit 9?

A:
General Counsel Exhibit 9.  That agreement contains the requirement that we, the union, develop and submit in the agency in seriatim the employees' claims.  So we agreed that was our first agreement.  And by we, I mean basically myself, Mr. Red, Mr. Yellow and Ms. Pink.  The people that had been involved in the case.  They, of course, relied primarily on me.  I take the full responsibility, but it had to be first come, first served.  Secondly, we felt it had to be based on employee initiative in order to, again, make it so we're not playing favorites.  It's what the employee does, chooses to do or not do that will determine the employee's claim and their place on the list.  And then thirdly, we, as always, wanted to encourage employees to get involved in the union.  So we decided, as part of our process of having employees come to the union office on a first come, first serve basis to submit their documentation….

Blue161/1


Mr. Blue actually did construct a first come first served list (Union Ex. G) of 

bargaining unit employees that came to the Union office to submit there claims documentation on February 17, 1999, and employees were called back based upon their order on the list. 

Q:
I present to you a document currently marked and accepted as Respondent's Exhibit G.  Do you recognize the handwriting on that document?

A:
Yes, I do.  That's my handwriting.

Q:
Is that a true and accurate copy of what the document purports to be?

A:
Yes, it is.  That is the list that I compiled.  It's a copy of the list that I compiled that morning of the employees in line.  I took down their phone numbers so that I could call them back.

Q:
Now, when you constructed that list, was union membership a criteria in where a person was to be placed on that list?

A:
Not in any way.  I took the list based on ‑‑ I had the employees put that ‑‑ they had to give me their phone numbers, so I had them watch where I put them on the list.  I took them in the order that they were in line.

Q:
Now, when you called people back, did you call people back based upon the order they appeared on the list marked Respondent's Exhibit G?

            MS.TODD:  Can I have a copy of the exhibit?  I don't know which one you're showing to him unless you show it to me before you give it to him.

            BY MR. TOLPORT:

Q:
Exhibit G.

A:
I used this to call employees back, and I did most of the return calls, but I did not do all of them.  On occasion I had one of my other helpers make the call.  To the best of our ability, we called people back in the order they appear on this list.  You will notice the only exception to my knowledge is that Johne Paulred, who was on the list and is the only one on the list that I didn't cross off was not at his desk when I called him back, which as I recall was sometime after 10:30 a.m. by the time I got to his name.  He was not at his desk when I initially called him.  I left a voice mail message that he should come on back to the union office as soon as he returned to his desk.  But as I say, I did not make all of the calls, some of them I assigned out to the other employees helping.  The principal and the content was, and I would argue 95 percent of the cases, we called them back in the order that they were on this list.

Q:
Now, 95 percent, what would be the other 5 percent?

A:
Johne Paulred and probably ‑‑ it's my understanding, but it's hearsay, it's my understanding from Mr. Yellow and Ms. Pink, a couple of my coworkers, that they actually had, and Ralph Bloom testified to this yesterday, in that case they had Mary Doe, or whoever it was that was prior to Ralph, Mary Doe or Mike Ferndale, that they told that person to tell Ralph to come down as soon as you go back.  Secondhand I understand that to be true.

Q:
Did you instruct your coworkers at 5670 Berjak Street at the union office

 
to call people back in the order in which they appeared on the list?

A:
Yes.  That was our whole first come, first serve concept.

Q:
Did you instruct them in any way to interfere with that concept based upon 

union membership?

A:
No, I did not.

Q:
Do you have any information whatsoever that the call back timing was based in any way upon union membership?

A:
I have no such information.

Blue 175/13.


The Union respectfully directs the Judge's attention to the fourth name from the bottom of the Union Ex.. G  Master List, Mary Doe.  

Ms. Doe testified that she was called to the Union office to submit her documentation on February 17, 1999, at 9:50 a.m. (Doe 266/6).  However, Ms. Doe testimony is not reliable as to the events that took place on February 17, 1999.  Ms. Doe testified that she was positive that Kevin Blue interviewed her on February 17, 1999, during her claims submission interview. Doe 266/24; 273/20, 274/10; 274/16; 275/11; 285/15 (on redirect).  Ms. Doe's testimony is inaccurate as to what took place on February 17, 1999.  Ms. Doe was actually interviewed by Mr. Yellow
 (Mr. Yellow 283/15) who's handwriting appears on her survey form. (Union Ex. J/#24)

The unreliability of Ms. Doe's testimony is significant as the General Counsel chose not to call any supporting witnesses (such as Mr. Paulred, or Mr. Ferndale) as to 

Ms. Doe's testimony either in its case in chief or as rebuttal to the testimony of 

Mr. Mr. Yellow.

The hearing record, supra, supports the Union's position that it used its best efforts to follow the first come first served principle.  There is simply no evidence in the record that can be compared with the flagrantly arbitrary 

behavior admitted in Loring.  Rather, the General Counsel has failed to prove that the Union acted in an arbitrary manner in making or calling bargaining unit personnel back 

to submit their documentation.  The Union respectfully submits that this failure to prove arbitrary conduct indicates a failure by the General Counsel to prove its prima facia case of a violation of the Duty of Fair Representation by the Union.  Marquez, 525 U.S. at 45-46.

5. The General Counsel's Claim that the Union Failed to Maintain a List of Names of Employees who Arrived at the Data Collection Sites Does Not Rise to the Level of an Unfair Labor Practice.


In a five (5) sentence, one paragraph argument (GC Br. 38) the General Counsel charges that the Union committed an Unfair Labor Practice by its alleged failure to "maintain a list of names of employees who arrived at the three collection sites."


Firstly, this charge is factually incorrect.  The Union did keep a list of its busiest site, the Union office at 5670 Berjak St. (Union Ex.. G).  The General Counsel's wild supposition that there were two (2) lists at 5670 Berjak St. is outlandish conjecture and completely unsupported by any cites to the record
.


Secondly, the General Counsel's charge has no legal support.  What obligation did the Union have to keep a list of persons appearing at each collection cite? The Union has presented 

evidence that it kept track of persons submitting information at each cite by keeping the documents in order of receipt. See, II(B) 1-3, supra.


The law requires the Union not to act "arbitrarily" it does not make it an Unfair Labor Practice for the Union to fail to follow procedures that have been Monday morning quarterbacked by the attorneys in the General Counsel's office.

6. The General Counsel's Claim that the Union's Failed to make Advanced  Arrangements for a Union Representative to be Present at the 1120 Berjak Data Collection Site Does Not Rise to the Level of an Unfair Labor Practice.

The General Counsel asserts, in a two (2) sentence "argument",  that it was an Unfair Labor Practice for the Union not to make advance arrangements to set up a document collection 

site at 1120 Berjak (GC Br. 38).  A document collection point was established at 1120 Berjak 

at the last minute request of the Agency. See, II(B)2, supra.
In the General Counsel's "argument " they cite to no law and not cite to the record to support their position.  The General Counsel makes no allegation that the Union's alleged failure caused any harm to any bargaining unit employee.  The Union had no legal obligation to set up, or make any advance arrangements to set up, a data collection point at 1120 Berjak.  

The "charge" is ludicrous
.

7. The General Counsel's Claim that the Union Waived the Rights of Bargaining Unit Employees to Pursue Related Grievances Alleging that the Agency Violated the FLSA Does Not Rise to the Level of an Unfair Labor Practice.

Finally, the General Counsel charges that the Union violated its Duty of Fair Representation by assertedly waiving the rights of bargaining unit employees to pursue related grievances alleging FLSA violations. (GC Br. 38-39).

The General Counsel appears not to understand the concept of a settlement. In most every  settlement neither side gets all that it wants.  A settlement is a compromise.  See, Levell v. Monsanto Research Corp.,  191 F.R.D. 543 (S.D. OH 2000)   The settlement agreement negotiated by the Union provided for FLSA non-exempt status of every member of the bargaining unit below GS-13.  (GC Ex. 3) Settlement Agreement, ¶2.  The Settlement Agreement also provided for the payment of $75,000 to members of the Union's bargaining unit. Settlement Agreement, ¶4.  In exchange the Union agreed not to pursue FLSA grievances of bargaining unit employees for FLSA backpay only for that period before the date of the settlement agreement.  Settlement Agreement, ¶7. Any wording seeking to restrict an employees right to seek redress 

for FLSA damages in court is simply void. Any employee (covered by the agreement or not) has the statutory right to file an FLSA claim in State court or federal district court, 29 U.S.C. §216(b).  See, Barrentine v. Arkansas-Best Freight System, Inc., 450 U.S. 728, 740-41 (1981), cited with approval, Wright v. Universal Maritime Service Corp., 540 U.S. 70 (1998); Collins v. Lobdell, 188 F.3d 1124, 1127 (9th Cir. 1999).


As previously stated, a settlement agreement violates a union's Duty of Fair Representation only if it is arbitrary.

 [A] union's actions are arbitrary only if, in light of the factual and legal landscape at the time of the union's actions, the union's behavior is so far outside a "wide range of reasonableness," Ford Motor Co. v., Huffman,  345 U.S. 330, 338, 73 S.Ct. 681, 686, 97 L.Ed. 1048 (1953) as to be irrational.

O'Neill, 499 U.S. at 67; cited in Loring, 43 FLRA at 1098.


As held by the Supreme Court in O'Neil, "In labor disputes, as in other kinds of litigation, even a bad settlement may be more advantageous in the long run than a good lawsuit." Ib., 499 U.S. at 81.  Further, the Court cautioned against overly strict judicial review of labor settlements.

As we acknowledged above, Congress did to intend judicial review of a union's performance to permit the court t substitute its own view of the proper bargain for that reached by the union. Rather, Congress envisioned the relationship between the courts and labor unions as similar to that between the courts and the legislature. Any substantive examination of a union's performance, therefore, must be highly deferential, recognizing the wide latitude that negotiators need for the effective performance of their bargaining responsibilities. 

O'Neill, 499 U.S. at 78.  (emphasis added)


In the case, the main goal of the Union was to obtain prospective FLSA relief for the bargaining unit.

The agency had provided us information that there were 114 bargaining unit employees classified as exempt under the FLSA.  We did surveys of those employees in preparation for potential arbitration hearing, got very mixed response from the employees at that time in that survey.  That was the type of role that Kathy and Ms. Pink and Bill played at that time.

                             *                                  *                                   *
                            *

The agency was prepared to fight us all of the way on this case at arbitration.  They had some very experienced classification folks in their personnel office.  We, meaning Ms. Pink, Mr. Red, Mr. Puce and myself, became very convinced that we would likely lose a significant percentage of our employees if we proceeded to arbitration.  Therefore, our main goal, as we approached possible settlement with the agency, was to obtain prospectively the benefit that all bargaining unit employees would get full time and a half, would be covered under the Fair Labor Standards Act prospectively.  We felt that was the most important thing we could achieve, because, otherwise, we would have bargaining unit employees working side by side, some of them getting time and a half overtime and some of them not.

Blue 150/19. (emphasis added)

That the General Counsel might believe that a better agreement was possible is irrelevant.  The General Counsel, like a Court, should not second-guess the decision of a union in its settlement of a labor dispute. O'Neill  The Union respectfully suggests that the record reflects that its examination of the merits and risks of proceeding to arbitration was reasoned and rational. That is all that the law requires
.

III.
THE GENERAL COUNSEL'S CHARGE THAT UNION 

NON-MEMBERS WERE DISCRIMINATED AGAINST 

IN THE PROCESSING OF THE FLSA GRIEVANCE 

SETTLEMENT CANNOT BE SUSTAINED. 


In seven (7) pages of argument (GC Br. 39-47) the General Counsel charges that the Union committed an Unfair Labor Practice by discrimination against non-

members in its processing of the Union's FLSA Grievance.  As before, the General Counsel has not bothered to set forth the prima facia case
 that it must meet.

This aspect of the duty of fair representation usually concerns situations where a non-dues paying bargaining unit employee claims disparate treatment from that received by dues paying union members.  In other words, an employee alleges he/she was treated differently just because they were not union members. 

The current test to determine if a union has discriminated against a bargaining unit employee based on union membership is set forth in Fort Bragg Association of Educators, National Education Association, Fort Bragg, North Carolina, 28 FLRA No. 118, 28 FLRA 908 (1987) (Fort Bragg).

Basically, an exclusive representative may not treat non-union members differently than dues paying union members in matters over which the union has exclusive control.  Thus, the duty not to discriminate based on union membership attaches only when an employee has no right to choose a representative other than the union to represent the employee in the underlying dispute.  In situation where an employee may choose a representative other than the exclusive representative, such as in a proceeding before the Merit Systems Protection Board or in litigation in a U.S. District Court, the exclusive representative may discriminate between dues paying members and non-members and thus may lawfully treat employees differently on the basis of whether or not they pay dues and belong to the union.  Since the union in such situations does not have exclusive representation authority, the employees who are not union members may protect their interests by selecting representation from other sources.  Thus, the Authority has held that an exclusive representative's responsibilities will be analyzed "in the context of whether or not the union's representational activities on behalf of employees are grounded in the union's authority to act as exclusive representative."(2)
          The same responsibility will not be extended to situations where the union is not acting as the exclusive representative, even if "the union's activities relate to conditions of employment of unit employees."(3)  This approach is consistent with that taken in the private sector. (4)
Thus, when a charge alleges that an exclusive representative has discriminated against a bargaining unit member because that unit employee does not belong to the union, it must initially be determined whether the activities at issue were undertaken by the labor organization in its role as the exclusive representative.

Decision Analysis

In sum, when faced with an allegation that an exclusive representative has violated its duty of fair representation by discrimination based on union membership, a Regional Director will only issue a complaint, absent settlement, when the evidence supports the following findings:

     1.
The matter which is the subject of the allegation is grounded in the union's role as the exclusive representative; i.e.,

a.
the matter concerns a topic over which the union has exclusive control; and

b.
the employee had no other choice for representation other than the union; and


     2.
the union treated the employee differently from dues paying

 union members.

________________

(2)  Fort Bragg, 28 FLRA at 918.

(3) Fort Bragg, 28 FLRA at 918.

(4)  See National Treasury Employees Union v. FLRA, 800 F.2d 1165 (D.C. Cir. 1986) reversing, National Treasury Employees Union Chapter 121, 16 FLRA No. 102, 16 FLRA 717 (1984) (the union's policy of posting and implementing a policy of denying attorney representation to non-member employees while providing such representation to members involved in removal actions at the Merit systems Protection Board was not a violation of the duty of fair representation).

GC Memo, pg. 2-3.

A.  The General Counsel's Charge that the Union Discriminated Against Non-Members Cannot be Sustained as the Matter Concerns a Topic Over Which the Union Does Not Have Exclusive Control.


As noted above, a prima facia element of a Unfair Labor Practice charge against a Union for discrimination against non-members is that the subject matter of the alleged discrimination is a matter over which the union has exclusive control.  The General Counsel does not even identify this element of the prima facia case.

Without question this case involves a union grievance concerning the Fair Labor Standards Act.  The Fair Labor Standards Act is a piece of "New Deal" legislation codified in the 1930's as part of the American labor movement's press for the 40 hour work week.  The FLSA discourages management from working employees
 over 40 hours in a seven day work period by mandating that all hours worked in excess of 40 hours be paid at one and one-half (150%) of the employee's normal hourly rate. Redman v. U.S. West Business Resources Inc., 153 F.3d 691 (8th Cir. 1998).  

            29 U.S.C. §207(a)(1) provides in relevant part:

Except as otherwise provided in this section, no employer shall employ any of his employees who in any workweek is engaged in commerce ... or is employed in an enterprise engaged in commerce ... for a workweek longer than forty hours unless such employee receives compensation for his employment in excess of the hours above specified at a rate not less than one and one-half times the regular rate at which he is employed.

Section 7(a) of the Fair Labor Standards Act, 29 U.S.C. §207(a), provides that an employer shall compensate its employees at not less than one and a half times their regular hourly rate for each hour employed in excess of forty hours per week
.  The humanitarian purposes of the overtime pay requirements of the FLSA are two-fold: (1) to fairly compensate employees for the burden of working extended hours on behalf of their employer; and (2) to spread employment by placing financial pressure on employers to hire more workers.  Benshoff v. City of Virginia Beach, 9 F.Supp.2d 610 (ED VA. 1998). 

There is no collective bargaining exemption to the FLSA.  Furthermore, a union cannot bargain away the FLSA rights of the employees. Barrentine v. Arkansas-Best Freight System, 450 U.S. 728, 740, 745 (1981); Collins v. Lobdell, 188 F.3d 1124 (9th Cir. 1999); L-246 Utility Workers v. Southern Cal. Edison Co., 83 F.2d 292 (9th Cir. 1996); Featsent v. City of Younstown, 70 F.3d 900, 901 (6th Cir. 1995); Castillo v. Case Farms of Ohio, Inc., 96 F.Supp.2d 578 (WD Tx 1999); Braddock v. Madison County , 34 F.Supp.2d 1098 (S.D. In. 1998); Brooks v. Village of Ridgefield Park, NJ,  978 F.Supp 613 (NJ 1997).  

29 U.S.C. §216(b) explicitly grants an individual employee the right to bring an FLSA action in State or federal court.  See, supa.  

The Duty of Fair Representation applies only in cases when a union is enforcing a power which it alone can wield.  American Federation of Government Employees, AFL-CIO, Local 916 v. FLRA, 812 F.2d 1326 (10th Cir. 1987).

          If, on the other hand, an employee has the right to chose a representative other than the union, so that the union does not have an exclusive power that can be used contrary to the interests of the employee, there is no basis for requiring the union to furnish its services.  In the latter instance, the employee's interests are protected by the availability of, and the right to choose, the representative of another party.

          In the case before us, then the latter scenario prevails.  By statute, the employee is entitled to choose a representative…  Hence, the fundamental reason for applying the doctrine of fair representation does not exist.

AFGE L-916, 812 F.2d at 1328.  (emphasis added)

Under the direct statutory authority of 29 U.S.C. §216(b) any federal employee (including the complainant, Ms. Doe) has the ability, irrespective of the actions of the Union, to pursue his/her FLSA claim in court. This ability to independently prosecute an FLSA action, regardless of the actions of the Union, makes FLSA claims non-exclusive as to the powers or authority of the Union.

The Authority has adopted the Court's reasoning:

            As stated above, we conclude that section 7114(a)(1) is intended by Congress to incorporate the private sector duty.  As a result we will analyze a union's responsibilities under section 7114(a)(1) in this and future cases in the context of whether or not the union's representational activities on behalf of employees are grounded in the union's authority to act as exclusive representative…We will not, however, extend those statutory obligations to situations where the union is not acting as the exclusive representative, nor will we continue to decide these cases based on whether or not the union's activities relate to conditions of employment of unit employees.

Fort Bragg
, 28 FLRA at 918. (emphasis added)

Thus, even if, arguendo, the Union did treat members and non-members differently in an FLSA case, such disparate treatment would not establish a prima facia case for an Unfair Labor Practice charge against the Union.


B. Assuming, arguendo, that the Union Owes a Duty of Fair Representation and May Not Discriminate Against Non-Members in an FLSA Context, the Actions of the Union in this Case Do Not Support a Charge by the General Counsel that the Union Committed an Unfair Labor Practice.


The General Counsel again tries to mix together a crude mixture of ingredients and then proclaims that it has constructed a duck.

1. The Union had no Illegal Motivation in its Gathering of Documentation or Constructing the Master List so as to Support an Unfair Labor Practice.

The General Counsel (again) suggests that by selectively citing to mere numbers that its case is made. (GC Br. 40-41)  Nowhere does the General Counsel note that it has stipulated (Jt/Ex. 1, ¶4) that eleven (11) out of the forty-eight (48) persons paid were not Union members. Compare Jt/Ex. 1, ¶4 with the Master List (GC Ex. 4) for a list of non-members who were paid: Richard, Natalie, Bonnie (23); Meek, Joe (25); Keene, Donald (33); Higgins, Arthur (34); Dalton, Harry (35); Buckley, Jacqueline (38); Walker, Maria (40); McCormick, Greg (44); Thomas, Bruce (46); Weiss, Robin (47); and Wise, Danielle (48).  The General Counsel makes no attempt to explain how the Union's alleged malice allowed the payment of these non-members while that same non-member malice in processing claims allegedly attached to other similar non-members.  The Union suggests that the presence of eleven (11) of forty-eight (48) non-members being paid pursuant to the Union's processing procedure proves that its procedure did not discriminate against non-members.

          The General Counsel (GC Br. 41) cite to Loring does not support its case any better than it did when the General Counsel relied upon it before.  As noted before, Loring involved explicitly admitted arbitrary conduct.  The fact situation in Loring must be contrasted to the testimony of every person responsible for the gathering of documentation and these persons later presence at the present during the construction of the Master List, Ms. Pink, Ms.Violet, and Kevin Blue. Kevin Blue testified that union membership played no part in his construction or operation of his "call back" list at 5670 Berjak (Resp. Ex. G) Blue 176/1, 177/20 or the construction of the Master List (GC Ex. 4) Blue 186/25, 187/3. Ms.Violet testified that union membership played no part in her order of taking claims at 1120 Berjak. Pink 236/3 or the construction of the Master List, Pink 239/11.  Finally, Ms. Pink testified that union membership played no part in her order of taking claims at 9877 Breadloaf Pink 247/19, 248/16, 248/22 nor in the construction of the Master List Pink 248/25 249/3.  None of the Union's witnesses were subjected to successful cross-examination on this point and the General Counsel provided no rebuttal witnesses on this or any other point.  

Indeed the General Counsel's witnesses support the Union position.  Ralph Bloom testified  that he believed the door list (Resp. Ex. G) was made up in the order of employees appearance. Bloom 121/18, 121/23  Further, General Counsel witness Ms. Sloan testified that she had no information that she had not been called to turn in her document in order on the list on the door of the document collection point. Sloan 138/4   The complainant, Mary Doe, testified that that people were called back to get their documents collected in the order they had appeared at the document collection point.  Doe 173/13  Further, Ms. Doe testified that she had no information that the Master List was not constructed in the order of employee appearance on February 17, 1999. Doe 272/17.

Therefore, the Union respectfully submits that the General Counsel's statement that only the "union President" testified as to the procedures used (GC Br. 45) is simply false.  See, supra.

The General Counsel proclaims that the Union was "openly hostile" to non-members. (GC Br. 42)  The General Counsel does not attempt to explain how this hostility was manifested by the Union's several attempts to seek an increase of the $75,000 cap, an increase that could only help non-members.  A telephone conference between Union representatives and the Agency was held on February 19, 1999:

Q
My understanding was you did not have any contact before February 17th?

A
No, I did not.

Q
So after February 17th, what was your contact with agricultural

management.

A
Well, after that date, a few days later after that we finished up on the 17th.  There was some discussion, we knew then that so called cap of $75,000 that there was not enough money there to satisfy this list.  I did sit in on a conference call with Leonard Hardy and Jim Sparks and also some of the other people that was working on the grievance, and that was Mr. Puce, Mr. Red, and Ms. Pink, myself and Johne.

Q
Now, there is some dispute on the timing of this conference call.  Am I correct in stating that it was your testimony you had no contact with the FLSA grievance before February 17, 1999?

A
That's true.

Q
And what is your recollection of the date of the conference call with 

Mr. Hardy?

A
Well, it was Mr. Hardy and Mr. Sparks.  It was a few days later.  It must have been that Friday, because that was a Wednesday.  It had to be the 19th.

Q
19th of February, 1999?

A
Yes.

Q
Now, did you have any other contact with the Department of Agriculture concerning the FLSA grievance after February 17, 1999 other than the phone call?

A
You're talking about management?

Q
Yes.

A
Yes.

Q
Would you please briefly relate that contact?

A
Well, after that conference call, like I said, for the most part I just sat in.  Since I didn't have any involvement in the settlement of the agreement and everything, I was just really sitting there trying to listen to see what was going on.  I didn't understand why there was a cap of $75,000.  To make it brief the bottom line was that, you know, and this is the conversation from management, Leonard Hardy and Jim Sparks, this is what we agreed to.  This is it.  That's the size of it.  Like I said, the people that worked on the grievance, I met with them a couple of times, Mr. Red and Johne and Mr. Puce and Ms. Pink, the conversation was we've got a situation here.  We need to be concerned about trying to make sure that we can at least get more people paid on this list.  Now, I do know for a fact we talked about ‑‑ the conversation was, and mainly Mr. Puce brought this up, was about changing the categories, changing the amount in the categories some kind of way so more people could be paid.  We talked about that.  The bottom line was if we made any kind of changes to whatever the original agreement was, we would have to go back to the membership and take a vote on it.  We also talked about in the conversation, Mr. Puce said, "I’m willing to take less money."  We were saying, well, you may be willing to take less money, but will some of the other employees be willing to take less money?  We kind of threw that back and forth.  We was trying to come up with some kind of way more people, if not all, could get paid on this list.

Q
Now, during the course of that discussion, was any weight whatsoever given to membership status?

A
No.

Q
Did you have any face to face meetings with agriculture management concerning the FLSA grievance subsequent to February 17, 1999?

A
Yes.

Q
Could you very briefly describe that?

A
Well, the core group, the people named that I just mentioned, after we talked and met about it, and Mr. Puce and I talked about it for quite a while.  He would call me on the telephone.  Mr. Puce and I decided let's have a call with Jim Sparks and make an appointment and let's go to him.  We thought maybe it was ‑‑ I'm thinking that when management, what I many by management, the personnel office or the finance office go over the documentation they will have to verify what was turned in to make sure that it was correct.  We verified the hours and all of that, but they would have to still have to further verify all of it.  I said let's go and have the meeting.  We decided that we would have this meeting with Jim Sparks, and that's what we did.  We went up to his office and we explained to him just like I did.  It was a concern to make sure and see if anyone was going to verify our calculations to make it short and simple.  He told us no, whatever was on the list, that's what was going to be turned in.  Mr. Puce asked the question about the comp time, and I'm not sure how he asked it, but he did ask the question about the comp time and Mr. Sparks said, no, whatever is on the list, however the list was, that's the way it was going to be turned into.  When he said turned in, you know, I don't know to who.  He didn't say.  After that, and was pretty much the comment.  We explained to him that we was concerned about the fact that everybody on the list was not getting paid.  He was saying that's what the union, that's what you all signed for and everything.  I said that may be true but it's still a problem here.  He just said that's it.  He kind of like shrugged his shoulders like, and we left his office being really disgusted.

Pink 237/2

Further, Ms. Ms. Pink testified that she was present during a telephone conference wherein the Union attempted to get more money for its bargaining unit members.

Q
Were you involved at all in the FLSA grievance after February 17, 1999?

A
Was I involved after ‑‑

Q
Yes, after the date of February 17th. 

A
Only to the extent of seeing that we did not have enough.  After we saw the cap was there, then I was involved in one teleconference.

Q
And that teleconference was with who?

A
Leonard Hardy and the employees, Kevin Blue and Ms.Violet.

Q
Was Mr. Sparks involved?

A
Yes, and Jim Sparks.

Q
Now, to the best of your recollection, was the conversation a teleconference?

A
It was a teleconference.

Q
Where were you when the teleconference was taking place, physically located?

A
5670 Berjak Street at our union office.

Q
To the best of your knowledge, what was the date of that conference

 call?

A
To the best of my knowledge it was the Friday, February 19th.

Pink 249/6

Certainly the post-February 17, 1999, actions 
of the Union, at a time when the Union knew that attempting to raise the $75,000 cap would overwhelmingly benefit non-members is a striking rejection of the General Counsel's allegation of Union hostility towards non-members.


Similarly, the General Counsel's mischaracterization of the August 20, 1999, letter (GC Ex. 10) is without merit.  Mr. Blue' statement concerning the grumblings of certain union stewards had to do with the actual filing of  the FLSA grievance; not its processing. (GC Ex. 10, ¶4-5).  The Union has previously explained Mr. Blue' statement that the "many" union members that were accommodated were the shift workers and the document collection volunteers.  Blue 211/9.


The General Counsel attempts to construct something sinister over the Union's ongoing organizational efforts. (GC Br. 43-4).  The Union admits it.  It is constantly attempting to organize.

Q
Mr. Blue, reviewing Respondent's Exhibit J, was the survey form that's contained in Respondent's Exhibit J unique to the February 17th data collection process, or have you used these survey forms before or subsequent to February 17, 1999?

A
As I stated, this is basically the form that we used at least once a year every year.  We used it before February of 1999.  We've used it since February of 1999.  We may slightly alter it, you know, based on the particularities of what's going on at that time, but the basic questions, what issues are most important to you, you know, in terms of 

improving your working condition, what are you willing to do 

to help work on those issues, if you're not a member, are you

willing to join to help support financially working on those

issues, if you're not willing to join, why not so that maybe we

can address your concern, and if you are a member, what is

your knowledge and participation in the union benefit

program.  Those basic concepts that are contained in these

forms we have used prior to and since February of 1999.

Q
What is AFGE Local XXXX organization strategy?  How do you communicate with bargaining unit members with the intent to get them to join AFGE Local XXXX?

A
Our strategy has always been to, number one point is we don't do things for, the union is not an insurance company.  It's not somebody to do something for the workers.  We don't have lawyers.  We don't have insurance agents.  We are workers ourselves.  The union is not there to do things for the workers, and it's definitely not, although too often people see it that way, there for Kevin Blue or my executive Vice‑President to do for the workers.  Our approach is to involve the workers collectively in whatever it is they feel is important enough to do something about.  So whenever there is an issue that comes before us, we communicate with all of the effected bargaining unit employees, whether they be members or nonmembers.  We hold meetings.  Everybody testified yesterday, we do a lot of paper communication.  We also go in and hold meetings in the work area.

Q
Is that paper communication directed at both members and nonmembers?

A
Yes, it is.  People were testifying yesterday about receiving it as nonmembers.  So our experience is that if we can get, just as with Mr. Red and Mr. Puce in this case, if we can get employees who are effected by a particular issue to start joining with us and working on that cause or that issue, they will eventually join the union.  Then our organizing strategy for retention, as I've previously mentioned, is to get them into the union membership benefit program, because then they're less likely to go through this cycle of dropping out and then coming back and then dropping out again.  So, for example, this General Counsel Exhibit 9

Blue 163/10


The General Counsel's own witness' testified that the Union was constantly organizing and the Union's organizational drive pre-dated the February 17, 1999, data collection by several years. Symmon 80/15  See also, Bloom 122/13.  

There is simply no requirement that a Union reduce its ongoing organizational efforts after it has won a significant victory for its bargaining unit.


            Finally, the General Counsel appears to claim that the Union's entire document processing procedure and its production of the Master List was a "Pretext" (GC Br. 46-7)  The next logical question is; pretextual of what?  Is the General Counsel actually suggesting that the entire document collection, survey collection, collation, and construction of the Master List was all one large conspiracy to discriminate against non-members.  If this is so the conspiracy did not work to efficiently as eleven (11) out of the forty-eight (48) FLSA backpay recipients were non-members. See, supra.  The General Counsel's argument makes no sense.  

IV. Remedy

The General Counsel (GC Br. 47-50) demands that the Union pay in full the thirty (30) employees who were not paid under the FLSA Settlement Agreement (GC Ex. 3).


First. The Union respectfully suggests that the General Counsel has failed to prove a prima facia case that the Union has committed any Unfair Labor Practice.


Second. The General Counsel offers, as an alternative, the Union's payment of $10,750 

to pay in full the claims of Ms. Doe, Mr. , Mr. Bloom, Mr.Ferndale, Ms.Symmon, 

Ms. Sloan, Mr. Potter, and Mr.Run.  The General Counsel does not explain how these favored employees are different than the other employees who were not paid under the settlement agreement. 


Further, the General Counsel has not challenged the legality of the Settlement Agreement (GC Ex. 3) itself.  The Settlement Agreement provides payment "in seriatim and not to exceed a sum total of $75,000" (GC Ex. 3, ¶4)  Since it is a given that the $75,000 is not adequate to pay all claims, who should not be paid?  The General Counsel has submitted no "in seriatim" list of who should be paid (and who should not be paid) under the settlement agreement. Further, the General Counsel has submitted no testimony setting forth an "in seriatim" list of employees.  The General Counsel has attacked the list laboriously constructed by the Union but has provided no list of employees who should be paid under the agreed $75,000 cap.  The General Counsel's response is the made the Union the insurer of the total amount due under the settlement agreement, thus voiding the $75,000 cap agreed to by the parties.  This is beyond the powers of the General Counsel. See, infra. 


Third.  The General Counsel is attempting, in its "remedy" to shift responsibility for the Agency's illegal FLSA non-payments from the Agency to the Union.  Ms. Doe sought an Unfair Labor Practice against the Agency.  Doe 276/12; 276/23; 278/4  Ms. Doe sought relief from the Agency.  The General Counsel unilaterally decided not to seek relief from the only party that this the power to grant it; the Agency.


In Denicola v. G.C. Murphy Co., 562 F.2d 889 (3rd Cir. 1977) the Court of Appeals found that it was illegal to seek money damages from a union for an employer's violation of 29 U.S.C. §216(b) (the relief section of the FLSA):

Section 216(b) should be contrasted with §216(a) which deals with criminal sanctions for violation of the Act which provides in relevant part:

"Any person who willfully violates any of the provisions of section 215 of this title shall upon conviction thereof be subject to a fine of not more than $10,000 or to imprisonment for not more than six months, or both. . . . "  (Emphasis added).

As this Court observed in Bowe v. Judson C. Burns, Inc., 137 F.2d 37, 39 (3d Cir. 1943), "The congressional intent is very plain and the pattern of the statute is perfect."  An employee may bring an action for back pay under the Equal Pay Act only against his or her employer.  Therefore, we must reject Murphy's first theory of liability based upon its contention that the International could be liable for back pay.  See Brennan v. Emerald Renovators, Inc. 410 F.Supp.  1057 (S.D.N.Y. 1975);  Cook v. Mountain States Tel. & Tel. Co., 397 F.Supp. 1217, 1226 (D.Ariz. 1975); Hunter v. United Air Lines, Inc., 10 E.P.D. ¶10,457, at 5975 (N.D. Cal. 1975); Tuma v. American Can Co., 367 F.Supp. 1178 (D.N.J. 1973).

Dencicola, 562 F.2d at 893.


As noted above, both the Equal Pay Act and the FLSA use the identical 29 U.S.C. §216(b) remedies provision.  The Union respectfully submits that the General Counsel violates the explicit language of the FLSA in its attempts to shift the liability for FLSA backpay from the lawbreaking employer, the Agency, to the Union.

Fourth.  The General Counsel gives no credit to the Union for its success, for members and non-members alike, for the change in FLSA exemption status of over one hundred (100) bargaining unit employees. Thus the General Counsel seeks to damage the Union with what amounts to an illegal fine (See, supra) and fails to grant the Union credit for its services in obtaining non-exempt status for essentially the entire bargaining unit, a change that will be worth far more than the $75,000 over the years.

V. Conclusion

For the reasons stated above the Union respectfully requests that the General Counsel be found to have failed to present a prima facia case to sustain any of the Unfair Labor Practice charges that have been brought against the Union.  The Union also requests reasonable costs and attorney fees be granted it.

Respectfully submitted,

______________________________
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� Rather than respond to the GC Br.'s incomplete and questionable twenty-eight (28) page "Statement of 


   Facts" the Union will cite to the factual record as necessary to prove its legal arguments.


�  GC Br. 30-39.


� GC Br. 39-47.





�   Found in the document "Duty of Fair Representation"- FLRA GC Memo to Regional Directors, 


January 27, 1997 (hereinafter GC Memo ____").  Found on the internet at  http://www.flra.gov/gc/dfr-mem.html.  The Union requests that the Administrative Law Judge take judicial notice as to the position of the  FLRA General Counsel as set forth in this publication. Meredith v. Beech Aircraft Corp., 18 F.3d 890, 895 (10th Cir. 1994).


�   Cites to the corrected transcript of the hearing in the present case will identify the witness in bold type followed by the page/line number of the beginning of the cited testimony. The President of the Union and the lead person on the FLSA Grievance (Blue 148/1),  Steven Blue, is neither an attorney (Blue 148/20), nor is he on 100% official time (Blue 148/7).  Further, the Mr. Blue had no FLSA experience (Blue 148/24), nor does the Union have any paid staff (Blue 148/17).





�  Identification of General Counsel Exhibits shall be to "GC Ex. ___"; identification of Union exhibits shall be to "Union Ex. ___"; and identification of Joint Exhibits shall be to "Jt. Ex. ___")





� Ms. Pink (#1), Mr. Puce (#2), Mr. Orange(#3),  Mr. Red(#4), Ms. Yellow(#13), and  Ms. Violet (#14).  See, GC Ex. 4.





�   At GC Br.34 the General Counsel states that there was no evidence introduced at the hearing that Mr. Red "actually participated in the collection process".  While the legal relevancy of this statement is questionable the testimony of  Ms. Bclearly states that Mr. Mr. Puce was assisting him in the processing of FLSA Grievance claims on February 17, 1999. Blue 198/5.





�  Mr.Blue testified that the complainant, Mary Doe, did not inform him of her claim that she had not received the Union desk drop of February 16, 1999.  Mr. Blue testified that had he known of  Mary Doe's non-receipt claim that he would have granted Ms. Doe the same accommodations that he granted Ms. Greene.  Blue 182/25.





�   The record reflects that Ms. C did not receive the Union's February 16, 1999, desk drop because she had changed bargaining units. Blue 197/15





�   It should be noted that the General Counsel did not choose to cross-exam Mr. Mr. Yellow despite his damaging testimony concerning Ms. Doe's accuracy of events on February 17, 1999.





� Again, though neglecting to provide a cite to the record, the General Counsel relies solely upon the testimony of Ms. Doe for the proposition that her name was written on a small piece of paper. (GC Br. 38)  While the testimony of Ms. Doe is highly questionable as to anything that took place on February 1, 1999, see supra, there is no indication that the alleged small piece of paper was an actual "list" such as Union Ex.. G. 





� The Union respectfully requests that the Judge keep this charge by the General Counsel in mind when considering the Respondent's upcoming request for attorney fees.





�  The General Counsel does not contend that the Settlement Agreement was discriminatory or in bad faith.








�   The General Counsel's attempt to use American Federation of Government Employees, Local 1345, Fort Carson, Colorado (In Trusteeship, 53 FLRA No. 161, 53 FLRA 1789 (1998) which cites favorably to Letterkenny Army Department and International Brotherhood Policy Officers. Local 358, 35 FLRA No. 15, 35 FLRA 113 (1990).  However the General Counsel muddles the legal analysis.  Letterkenny was adopted by the Authority in "mixed motive" cases. Fort Carson, 53 FLRA at 1794. "In a "mixed motive" case, both lawful and unlawful reasons (motives) for the respondent's actions have been established. Ibid, at Fn.4.  As found by Authority adopting the finding of the Judge, the Letterkenny analysis is cut short by the General Counsel's failure to establish a prima facia case by showing discriminatory intent on the part of the Union. Fort Carson, 53 FLRA at 1795, ALJ Decision, 53 FLRA at 1807-8.





          The Authority upheld the ALJ's finding of no ULP against the union as the General Counsel had failed to initially establish illegal animus on the part of the union. Fort Carson, 53 FLRA at 1795.





          Similarly, in this case, the General Counsel is again attempting to put the cart before the horse in its attempt to use a Letterkenny analysis without proving its factual predicates. 





�   In 1974 the definition section of the FLSA was amended to include, for the first time, federal employees.  Federal employees are "employees" of an "employer" under the Fair Labor Standards Act, 29 U.S.C. §203(d).  P.L. 93-259, 88 Stat. 55, codified at, 29 U.S.C. §203(e)(2)(A)(ii).





�   The federal government operates under an additional set of laws including the Federal Employee Pay Comparability Act of 1990 (P.L.101-509) which allows for FLSA overtime for more than 8 hours in a work-day in some instances.  See, FPM Ltr 551-24 (1/14/92) (there are many exceptions to this 8 hour rule including flex-time, firefighters, and other 24 hr. positions).





�  See also, American Federation of Government Employees, AFL-CIO, (SSA), 30 FLRA No. 9, 30 FLRA 35 (1987).








�    See, Kunz 52/17 suggesting that the conference call took place on February 16, 1999.  Mr. Kunz testimony is


contradicted by the testimony of  Valerie Ms. Pink who was privity to the call that took place on February 19, 2000. Pink 237/7.  Ms. Ms. Pink's testimony as to the telephone call with management taking place after February 17, 1999, is entitled to great weight as Ms. Ms. Pink testified that she wasn't even involved with the FLSA grievance until February 17, 1999.  Similarly, Shelby Ms. Pink was present during the conference call on February 19, 1999.  She was not involved in the FLSA grievance before February 19, 1999. Pink 246/21.





� See also, testimony by Kevin Blue as to post-February 17, 1999, Union actions. Blue 202/10
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