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Federal Pay

Introduction

Wages and salaries paid to federal employees are governed by statute. Two pay systems cover
the vast majority of federal employees. Hourly workers in the skilled trades are paid under the
Federal Wage System. Salaried workers in professional, administrative, and technical
occupations are paid under the General Schedule’s Locality Pay System. Both pay systems are
based on the principle of local labor market comparability. Successive Congresses and
administrations have failed to adhere to this principle, causing federal wages and salaries to fall
far below the standards set in the private sector and state and local governments. Federal
employees are underpaid relative to their non-federal counterparts and have experienced a
decline in living standards over the past decade.

Federal wages and salaries need a substantial adjustment both to restore the living standards of
federal employees and to help agencies recruit and retain a federal workforce capable of carrying
out the crucial missions of our government. Not only are federal employees paid less than their
counterparts in the private sector and state and local government, but their wages and salaries do
not begin to keep up with the cost of living. This practice is penny-wise and pound foolish,
undermining agencies’ best efforts at recruitment and retention and imposes tremendous costs
associated with hiring and training. Throughout the government, experienced and highly
effective federal employees reluctantly leave federal service in order to obtain higher wages and
salaries from other employers.

White Collar Pay

The Federal Employees Pay Comparability Act (FEPCA) provides the basis for the operation of
the pay system that covers most salaried federal employees. The law defines market
comparability as 5% below salaries paid in the private sector and state and local government for
jobs that are performed by federal employees. Recognizing that labor markets vary by region,
FEPCA created distinct pay localities among urban areas with large concentrations of General
Schedule, or salaried, federal employees.

Under FEPCA, annual pay adjustments are supposed to include two components. The first is a
nationwide, across-the-board adjustment based on the Bureau of Labor Statistics (BLS)
Employment Cost Index (ECI), a broad measure of changes in pay in the private sector and state
and local government. The second is the locality adjustment. Locality adjustments are based on
the size of gaps between federal salaries and those paid to workers in the private sector and state
and local government who perform the same jobs as federal employees. Pay gaps are calculated
using BLS Occupational Employment Statistics data.

For 2022, the nationwide ECI-based adjustment should have been 2.2% (full ECI of 2.7% minus
0.5 percentage points), which the Biden administration provided through an “alternative pay
plan” authorized under the law for extraordinary situations. However, instead of providing
locality payments that would close remaining gaps to the law’s definition of comparability, 5%
below market, the administration allowed just 0.5% of payroll to be distributed as locality pay.
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The law originally envisioned gradual closure of gaps until 2002 when full comparability
payments would be made. However, remaining pay gaps still average around 23%. In fact, no
administration or Congress has provided pay adjustments according to the law’s schedule for
closing locality pay gaps since 1994. Nevertheless, in 2021 the Trump administration had frozen
locality rates, so the 0.5% allotted to locality increases in 2022 was welcome even though it was
completely inadequate.

For 2023, AFGE urges the Congress to provide at least a 5.1% federal salary adjustment, as
described in the bill introduced by Rep. Gerry Connolly (D-Va.), chairman of the House
Subcommittee on Government Operations, and Sen. Brian Schatz (D-Hawaii), the Federal
Adjustment of Income Rates or FAIR Act (H.R. 6398 / S. 3518). This bill’s proposed increase is
based on FEPCA’s half-point reduction in the relevant ECI (September 2020 to September 2021
of 4.6%) plus an additional 1% to be distributed among the localities. Thus for 2023 federal
employees would receive a 4.1% across-the-board increase (4.6% minus 0.5 percentage points)
plus one percent for locality. While modest relative to the size of the pay gap between federal
and non-federal salaries, and low compared to the current rate of inflation, this increase would
begin to restore purchasing power and living standards for federal workers and would
demonstrate respect for their hard work and dedication. It would also facilitate recruitment and
retention of the next generation of federal employees which is so important to the proper
functioning of federal agencies.

Blue-Collar Pay

Federal blue-collar workers’ pay is governed by a statutory “prevailing rate” system that purports
to match federal wages with those paid to workers in skilled trades occupations in the private
sector. That system has never been permitted to function as intended. Instead, annual adjustments
have been capped at the average adjustment provided to white collar federal employees under the
General Schedule (GS). Prevailing rates are defined in the law as fully equal to market rates paid
in the private sector, unlike “comparability” in the white-collar system, which is defined as 95%
of market rates.

The white-collar system uses BLS data to determine non-federal rates and thus the gap between
federal and non-federal pay. However, the blue-collar system relies on surveys conducted by
local teams that include union and management representatives from the agency in the local
wage area with the largest number of blue-collar employees. These local survey teams are
prohibited from using any data from local building trades union scales. The data are used to
create wage schedules that describe local prevailing rates.

For the past two decades, Congress has added language to appropriations bills that guarantees
that blue-collar federal employees receive the same annual adjustments as their white-collar
coworkers. Although the boundaries of local wage areas are different from the General Schedule,
the language grants the same annual pay adjustment to all salaried and hourly workers within a
given white-collar locality.

This policy of equal annual pay adjustments solves just one inequity between the two systems.
The GS locality boundaries are drawn according to commuting rates, which is the proper way to



define local labor markets. The FWS locality or wage area boundaries were drawn mostly in the
1950s, reflecting the location of large military installations that employed the majority of federal
hourly workers at that time.

Today, some GS localities include several FWS wage areas. Thus, while everyone in a given GS
locality receives the same annual raise, hourly workers in a given GS locality may receive vastly
different base wages. For example, the salaried workers at the Tobyhanna Army Depot in
Monroe County, Penn., are paid according to salaries in the New York City locality because
according to census commuting data, Monroe County is part of the overall New York City labor
market. However, the hourly workers there are considered to be in a different local labor market.
Hourly and salaried workers at Tobyhanna who work side-by-side in the same place for the same
employer and who travel the same roads to get to and from work are treated as though they are in
different locations.

Efforts to “Reform” the Federal Pay Systems

Over the past several years, there has been a concerted effort to disparage and discredit the
locality pay system for General Schedule employees. It has been derided as inflexible,
antiquated, and inadequate for recruiting and retaining a talented federal workforce. The pay gap
calculations have been ridiculed as “guesstimates” despite being based on BLS data using sound
and objective statistical methods. These arguments are window-dressing for a much more malign
agenda. Advocates of replacing the GS locality system with a so-called pay-for-performance
system actually propose to reallocate federal payroll dollars in ways that will disadvantage lower
paid employees.

The outlines for a new system received backing from the former Trump administration and
supporting organizations like the Heritage Foundation, the Cato Institute, and the government
contractor Booz Allen Hamilton. They have proposed paying higher salaries to those at the top of
the current scale and lower salaries to those in the middle and bottom. This reallocation would
occur through a formal system that considers both market data by occupation and individual
performance. Although the reallocation is not explicit, in the absence of a large increase in the
overall federal payroll, some salaries would have to fall to pay for increases for those at the top.
The Trump administration used the Federal Salary Council and the Pay Agent to advance just
such a plan.

The National Security Personnel System (NSPS), a short-lived experiment in “performance pay”
in the Department of Defense during the George W. Bush administration, provides ample
evidence of the pitfalls of such a plan. Indeed, Congress repealed authority for this system a mere
three years after its inception because the discretion given to Pentagon managers over pay
adjustments produced larger raises for white males and much lower raises for everyone else. It
was found to be profoundly discriminatory in outcome with no measurable improvement in
productivity or performance. Morale and trust in the integrity of the system both plummeted.

Contractors posing as “good government” groups have also argued against paying federal
employees market-rate salaries by claiming that non-salary benefits should be included when
comparing private and public sector compensation. This approach would penalize federal



employees for the fact that their employer provides subsidized health insurance and retirement
benefits unlike some of the largest private employers in the U.S. The fact that roughly half of
American workers receive no retirement benefit from their employer! should not be grounds for
denying federal employees pay adjustments that allow them to keep up with the cost of living.

The virtues of the current system are rarely acknowledged. A December 2020 study by the
Government Accountability Office (GAQO) confirmed that the federal pay system does a far
better job of avoiding pay discrimination by gender than private-sector pay systems, which allow
broad discretion in pay-setting and pay adjustments. The GAO study? found that the gender pay
gap in the federal government was 7 cents on the dollar as of 2017. Similar studies of the private
sector reveal a gender pay gap of 18 cents on the dollar, more than double that of the federal
sector. On average, for every $35,000 earned by males, women in the private sector are paid
$28,700 and in the federal sector are paid $32,550. Of course, these gender-based differences
should not exist at all, but the federal government has made more progress than the private sector
in closing these gaps.

This relative advantage in the area of pay equity is not the only systemic virtue of the current pay
system. Its structure is designed to create a good balance among several factors: market
sensitivity, career mobility, internal equity, flexibility and recognition of excellence. All of these
are attributes of a functional pay system if the system receives adequate funding. However,
budget politics, “bureaucrat bashing,” and a lack of understanding of the statistical processes
used to compared federal and private sector pay combine to deprive a very fair system of the
funds it needs to operate well. There is no fundamental problem with the GS system that
adequate funding would not solve.

Congressional Requests:

1. Provide at least a 5.1% federal pay increase for 2023. This amount reflects pay
adjustments in both the private sector and state and local government.

2. Resist the calls for pay “reform” that will reduce pay and benefits for federal employees
who are in the middle and lower grades of the General Schedule by reallocating their pay
toward those in the top grades. Any system that rewards those at the top by providing less
to those at the bottom and middle of the pay system should be strongly opposed, no
matter how compelling the obfuscating rhetoric of modernization might sound.

3. Pass H.R. 3086 and S. 1561, the “Locality Pay Equity Act of 2021,” that would codify
the directive report language from the prior two National Defense Authorization Acts and
require equalization of non-Rest of US local pay area boundaries between the Federal
Wage System and the General Schedule.

! http://www.pensionrights.org/publications/statistic/how-many-american-workers-participate-workplace-retirement-
plans

2U.S. Government Accountability Office, “GENDER PAY DIFFERENCES: The Pay Gap for Federal Workers Has
Continued to Narrow, but Better Quality Data on Promotions Are Needed,” GAO-21-67
(https://www.gao.gov/assets/720/711014.pdf)


https://www.gao.gov/assets/720/711014.pdf

Federal Retirement
Introduction

In the decade since 2011, federal workers have contributed more than $200 billion to deficit
reduction. One source of this deficit reduction derived from the cumulative effect of three years
of pay freezes followed by nominal pay adjustments far below the amounts called for by law.
Federal employees hired in 2013 have also faced mandatory increases in employee pension
contributions of 2.3% of salary; for those hired after that year, the mandatory increases amount
to an additional 3.6% of salary. There was no increase in retirement benefits associated with
these salary reductions; the effect has only been to shift costs for retirement from the government
to workers in the name of fiscal austerity.

These austerity-inspired increases in mandatory pension contributions for federal employees
hired after 2013 make it all but impossible for lower-graded federal employees to take full
advantage of the government’s defined contribution retirement benefit. That is, federal
employees whose salaries have been reduced to finance a flat defined benefit often must forgo
the full matching funds for their Thrift Savings Plan (401(k) equivalent) accounts, resulting in a
serious shortfall in their retirement income security, and a substantial lowering of their standard
of living.

AUSTERITY BUDGET POLITICS HAS CAUSED SEVERE HARM TO FEDERAL
EMPLOYEES

AFGE rejects the notion that there should be a trade-off between funding the agency programs to
which federal employees have devoted their lives, and their own livelihoods. None of this would
have occurred were it not for the perverted logic of austerity budget politics. The Budget Control
Act of 2011 was a grave mistake, and the spending cuts it imposed year after year have been
ruinous for federal employees, and for the government services on which all Americans depend.
Spending cuts hurt not only the middle class, the poor and the vulnerable, and they also hurt
military readiness, medical research, enforcement of clean air and water rules, access to housing
and education, transportation systems and infrastructure, and homeland security.

Background

At the end of 2013, the then House and Senate Budget Committee negotiated over a budget that
would repeal sequestration for two years in order to restore most agencies’ funding levels above
sequestration levels. Their primary differences were on which offsets should be used to pay for
the two-year repeal of sequestration. Eventually, they agreed that one offset would be a $6
billion hit to federal employee retirement, which was achieved by increasing mandatory pension
contributions/salary reductions for employees hired after 2013 to 4.4% of salary.

Using federal retirement to facilitate budget deals must not happen again. It was entirely
unjustified and unjustifiable in 2013 and 2014 and the ongoing salary reductions first imposed
during those years should be repealed. The $195 billion forfeited by the middle- and working-
class Americans who make up the federal workforce has been an unconscionable tax increase on



just one small group of Americans. In wake of the recent tax cuts granted to wealthy individuals
and corporations, AFGE urges lawmakers not to repeat the mistakes of the past and require
federal employees to make up for revenue losses from those whose ability to pay far exceeds the
modestly paid federal workforce.

It is important to view all proposals to cut federal retirement in the proper context. The federal
retirement systems play no role whatsoever in the creation of the deficit, and reducing benefits to
federal workers has made no positive effect on the budget or the economy. These proposals have
no justification other than to scapegoat federal employees and retirees for an economic crisis
they had no part in creating. No other group of middle-class Americans has contributed to deficit
reduction the way federal employees have. Now that the deficit will balloon as a result of tax
cuts to corporations and wealthy individuals, it is even more unconscionable to reduce the
pensions of working-class federal employees as a means of deficit reduction. AFGE will
continue to oppose any additional efforts to undermine the statutory retirement promises on
which federal employees rely.

There have been repeated efforts to increase federal employee retirement contributions so that
employees pay fully half of the cost of the FERS defined benefit amounts to a reduction in salary
of 6.2% for those hired before 2013. These proposed cuts have been justified on the absolutely
false argument that private sector workers with defined benefit pensions pay this amount of
salary for similar benefits. According to the Bureau of Labor Statistics, 96% of private sector and
state and local government employees with defined benefit pensions pay nothing for this element
of their compensation. That is, 96% of American workers who receive a defined benefit from
their employer are not required to make any “contribution” from their salaries for this benefit.

Because federal pension assets are invested exclusively in Treasury bonds, they have a lower rate
of return than private-sector pension assets that can be invested in both public and private
equities. Because of this investment restriction (that AFGE strongly supports), the cost of
providing/saving for a dollar of retirement income to a federal worker is higher than that for a
private-sector worker. The federal government needs to save more to provide the same benefits
to its employees than a private-sector employer. Federal employees should not be forced to pay
this differential and the unique circumstances of the federal retirement system must be taken into
account in all situations where federal retirement benefits are compared to those in the private
sector and state and local government.

Congressional Requests:

e Support legislation that repeals the draconian increases in employee contributions to
retirement for those hired after 2012.

e Support the First Responder Fair RETIRE Act, which allows federal law enforcement
officers injured on the job to retain their 6¢ retirement benefits.

e Oppose efforts to enact legislation that would allow the government to force employees
to forfeit their earned pensions under any circumstances apart from those currently in
law.



Federal Employees Health Benefits Program

The Federal Employees Health Benefits (FEHB) Program, which covers more than eight million
federal employees, retirees, and their dependents, is the nation’s largest employer-sponsored
health insurance program. FEHB Program is also a target of those who would force federal
employees to forfeit their earned benefits to finance deficit reduction. The attacks on FEHB
Program are likely to continue in Congress this year as part of any focus on deficit reduction by
conservative members. AFGE strongly opposes dismantling either the FEHB Program or
Medicare, including by replacing the current premium-sharing financing formula with vouchers.

Issue and Background - Maintain Quality and Control Escalating Employee Costs for the
FEHB Program

At present the FEHB Program is a cost-sharing program. On average, the government
contributes approximately 70 percent of the premium cost for most employees, although this
number can vary considerably depending on the plan chosen by a covered employee and his/her
family. (This formula is 72 percent of the weighted average premium; in practice, this has meant
an average contribution of 70 percent.)

In order to lower the overall costs of the program, the Office of Personnel Management (OPM),
the federal agency administering the FEHB Program, has been promoting employee enrollment
into lower premium plans, e.g. the Blue Cross/Blue Shield Blue Focus plan. While this plan and
other lower premium plans may appeal to those seeking to pay lower upfront costs, the plans
offer inferior benefits, and out-of-pocket costs to employees can be quite high, especially if an
employee and his/her family experience high overall health care costs in a given year.

It is vital to federal employees that the government’s current premium sharing formula for the
FEHB Program be maintained, and that the share of cost attributable to employee-paid premiums
be kept as low as possible, consistent with plans that offer comprehensive benefits. That is, the
FEHB Program must continue to be financed with the government’s paying a percentage of
premiums, not a flat rate or cash voucher.

The largest FEHB Program plans contract with OPM on a fixed price re-determinable basis with
retroactive price redetermination. This means that even as the insurance companies receive only
a fixed amount per contract year per “covered participant,” they are allowed to track their costs
internally until the end of the year. The following year, they can claim these costs and recoup
any amount they say exceeded their projections from the previous year. They are guaranteed a
minimum, fixed profit each year regardless of their performance or the amount of claims they
pay. The cost “estimates” on which they base their premium demands are a combination of what
they report as the prior year experience plus projections for the coming year plus their minimum
guaranteed profit. Clearly, there is no ability for federal employees to alter the “high cost” of
these plans. It is in the FEHB insurance companies’ interests to keep costs and profits high and
benefits low.
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AFGE will continue to monitor OPM’s administration of the FEHB Program and urges all
members to actively engage with their Congressional representatives to ensure that any attempts
to scale back the government’s FEHB Program share of premiums be defeated.

Issue and Background - Turning FEHB Program into a Voucher System

House Republican Members of Congress have recommended changing FEHB Program into a
“premium support system.” This is a euphemism for vouchers. Acting through the Republican
Study Committee (RSC), a powerful caucus of conservatives, these Members suggest that
because the government covers a set percentage of an employee’s health premium, FEHB
participants have an incentive to choose higher-priced health plans.

Under the RSC proposal, the government would offer a standard, i.e., fixed dollar amount,
federal contribution towards the purchase of health insurance and employees would be
responsible for paying the rest. The RSC has said, “This option would encourage employees to
purchase plans with the appropriate amount of coverage that fits their needs.”

What this means is that they propose turning the FEHB Program into a defined-contribution or
voucher system. Premium support or voucher plans provide a fixed subsidy that is adjusted by an
amount unrelated to changes in premiums. One proposal would adjust the voucher by the growth
in Gross Domestic Product (GDP).

The voucher plan would change the FEHB Program by having the government provide a fixed
amount of cash each year that employees could use to buy insurance on their own, instead of
paying a percentage of average premiums charged by the insurance companies coordinated by
the Office of Personnel Management, as is currently the case. Under the existing statutory
system, if premiums go up by 10 percent, the government’s contribution goes up by around 10
percent. The FEHB Program financing formula requires the government to pay 72 percent of the
weighted average premium, but no more than 75 percent of any given plan’s premium. With a
voucher-based plan, the government’s “defined contribution” or voucher would not rise in step
with premium increases and thus, every year, employees would have to pay a larger percentage
of the cost of their insurance. AFGE expects Congressional Republicans to “rediscover” deficit
spending as an inherent evil, much as they did during the Obama Administration, and push for
controls on healthcare costs, including the FEHB Program. We will carefully guard against
using federal employee or retirees as scapegoats for these types of cuts.

FEHB Program — Employee Share of Premium Increases

Between 2012 and 2019, FEHB premiums increased by about 4.0 percent per year. For 2020,
federal employees and retirees saw an average increase in their FEHB premiums of 5.6 percent.
This was the largest increase since the 2018 plan year, when premiums for employees jumped
6.1 percent. For 2021, the average enrollee premium increase was 4.9 percent. For 2022, FEHB
premiums increased 2.4% above the previous year. As in prior years, due to the statutory FEHB

11



cost sharing formula, the government’s share of the premium will only increase by 1.9% while
the employee share will increase on average by 3.8%. This is less than the FEHB Program
premium increase of 4.9% in 2021 and the 5.6% increase in 2020, but still more than the 1.5%
increase in 2019.

For 2022, federal pay increased on average by about 2.7% (including locality pay). Thus, the
percentage increase in the employee’s share of the FEHB Program premiums (3.8%) will again
outstrip the pay raise. Retirees, for whom CSRS or FERS COLAs increased by 5.9% or 4.9%
respectively, will receive COLA adjustments exceeding the premium increases.

Since the government’s share of the premium increase for 2022 is only 1.9 percent, again more
of the increased costs of healthcare insurance is falling on employees rather than agencies.
Combining the employee increase of 3.8 percent with the pay raise of 2.7 percent, means that the
employee premium increase percentage will be almost one-third larger than the pay raise.

During the past five FEHB premium setting years (2018-2022), the government’s percentage
contribution increase has been less than the increase in the employee contribution. In 2018, the
government contribution increased only about half as much as the increase in the employee
contribution. In 2019, the government’s increased contribution was 20 percent less than the
employee’s increased contribution. In 2020, the government’s contribution was 40 percent less
than the increase in the employee contribution. In 2021, it was about 33 percent less than the
employee contribution. Now in 2022, the government’s increased contribution is about 25
percent less than the increase in the employee contribution. If a voucher proposal was in effect,
the government’s “contribution” or voucher would have gone up by GDP + 1 percent. During
periods of slow growth, the voucher program could be significantly less than premium increases;
for example, GDP in 2015 was estimated to have grown by 2 percent. Adding an additional
percentage point to that, the voucher would have risen by 3 percent, not enough to cover the 4.1
percent average rise in premiums over the last 5 years. This amounts to additional cost shifting to
employees.

Issue and Background - Scaling Back FEHB Program for Retirees

Yet another attack on the FEHB Program is likely to be continued by conservatives and their
allies, based on a Heritage Foundation proposal. Again, the proposal will likely be justified on
the basis of the “urgent need” for deficit reduction, a rather familiar refrain when a Democratic
president is in office.

The key part of the Heritage proposal, which has Republican support, is to shift more federal
retiree health care costs away from the FEHB Program. Heritage proposes that all federal
retirees be required to purchase Medicare Part B insurance even if they already have better
FEHB Program coverage and do not have either the means or the desire to pay two insurance
premiums instead of one. Mandatory Medicare Part B coverage would be useless to veterans
who use the FEHB Program in combination with Department of Veterans Affairs (VA) care to

12



cover their costs. Heritage includes in its proposal a loss of all health insurance for retirees who
refuse to pay two premiums.

The Postal Reform plan currently working its way through Congress, establishes a bad precedent
regarding FEHB and Medicare Part B premiums. Under the Postal Reform bill, all newly
retiring Postal Service employees will be required to pay Medicare Part B premiums to maintain
the Postal Service equivalent of the FEHB Program. While the Postal Reform bill has no direct
effect on non-Postal employees, it can reasonably be expected that Congressional Republicans
will push mandatory Part B premiums on retiring federal employees at some point in the future
to maintain their FEHB Program coverage.

Congressional Requests Needed to Address FEHB Program Issues

During the past 11 years, including the three-year pay freeze, federal pay raises totaled
just 16 percent (0 percent for 2011-2013, 1 percent for 2014 and 2015 and 1.3 percent in
2016, 2.1 percent in 2017, 1.9 percent in 2018 and 2019, 3.1 percent in 2020, 1 percent in
2021, and 2.7 percent in 2022). The compounded rate of increase in pay is just shy of 20
percent. But in that same period, federal employees’ FEHB Program premiums are
approximately 50 percent higher in 2022 than they were in 2011. The cost to employees
of participating in FEHB Program continues to rise by more than either the general rate
of inflation or the rate of growth of their ability to pay, i.e., average pay adjustment rates,
including locality pay. Congress should ensure that federal employee pay raises are at
least sufficient to offset the ever-increasing cost of FEHB health insurance premiums,
which consistently outpace inflation.

FEHB Program’s funding structure should be maintained in its current form. All attempts
to convert the formula into a voucher or “premium support system” should be rejected.
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Government-Wide Sourcing Issues

Issue

The Office of Management and Budget (OMB) and agencies have not addressed specific
problems with public-private competitions with OMB Circular A-76 that prompted a
congressional moratorium on use of A-76. The moratorium was first imposed as a result of an
investigation that followed from a scandal at the Walter Reed Army Hospital, when wounded
warriors were provided inadequate care resulting from staffing shortages caused by an A-76
outsourcing project. Numerous GAO and DoD Inspector General audits found that A-76
competitions had substantial unprogrammed investment costs and over-stated savings, even after
the establishment of a so-called “Most Efficient Organization.” Additionally, there is a virtual
absence of contractor inventories, contract services budgets, and adequate review processes to
prevent awarding inappropriate contracts or contracts involving inherently governmental
functions.

Many government service contracts have been found to involve “personal services,” which are
unlawful under existing statutory authority for most agencies. OMB has also allowed continuing
abuses with contracts for services that are “closely associated with inherently governmental
functions.” OMB has even allowed such contracts to be classified as “commercial” in nature, a
characterization criticized by both Congress and the Commission on War Time Contracting.
These concerns were embodied in Congressional findings with direction to OMB to revise the
inherently governmental guidelines. To date, neither OMB nor any agencies has fully addressed
these findings.

Sourcing of work among civil service employees, contractors, and other labor sources is affected
by pro-contractor procurement policies, anti-civil service hiring limitations, and the absence of
planning to encourage a strong career civil service. Also contributing to a pro-outsourcing
agenda are weaknesses in agency budget development and execution and the lack of adequate
compliance mechanisms with existing sourcing laws, including the current A-76 moratorium.

Congress and the Trump administration pushed for outsourcing many medical functions at the
Department of Veterans Affairs, such as critical compensation and pension examinations. This
was done despite the superior quality and lower cost of having the exams performed by VA’s
own clinicians. As a result, the VA has had to reperform many improperly or hastily conducted
contractor provided exams, which are incentivized by contract to be performed as quickly as
possible.

In a related vein, despite knowing exactly how many civil servants are employed at any given
federal agency, the Government Accountability Office (GAO) continues to criticize agencies --
especially the Department of Defense -- for not even having an adequate inventory of its service
contracts, let alone any idea of how many people are employed on these contracts. (GAO-17-17,
DOD Inventory of Contracted Services: Timely Decisions and Further Actions Needed to
Address Long-Standing Issues.) Indeed, the Trump DoD discontinued using the more robust
Enterprise Contractor Manpower Reporting Application (ECMRA) in favor of the far less useful
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government-wide System for Award Management (SAM). The GAO recently documented the
detrimental effects of this action, which cost DoD the ability to calculate the fully burdened costs
for services contracts, to identify what government customer originated the requirement, to
determine the location of the work, and to track funding sources. See, GAO 21-267(R)
“SERVICE ACQUISITIONS: DoD’s Report to Congress Identifies Steps Taken to Improve
Management, But Does Not Address Some Key Planning Issues” (Feb. 22, 2021).

Background/Analysis

Sourcing of work among the federal government’s civil service workforce and contractors or
other sources of labor is affected by:

1. Procurement policies devised to promote contracting-out of so-called “commercial”
functions — very loosely defined and without regard to sufficient oversight over costs.

2. Hiring restrictions (such as Full Time Equivalent personnel caps imposed by OMB) and
limitations on insourcing disconnected from human capital planning and agency workload
requirements or cost considerations.

3. The way agencies develop, defend, and execute their budgets for the civil service
workforce as opposed to contractors, who are not subject to any personnel ceilings
(including inventories of contractor performed work). The focus is on fully executing
agency budgets, too often resulting in wasting resources in the fourth quarter of each fiscal
year by awarding contracts to fully obligate agency funds. Once contracts are awarded,
there is little concern about the cost of performance, and various “acquisition reforms”
have focused on weakening oversight and audit capabilities — leaving agencies defenseless
before contractors. The civilian workforce is used as an offset or billpayer for under
execution of an agency’s budget or to fund new requirements not fully funded by OMB or
Congress. Insourcing is discouraged even when allowed by statute. Vacant civil service
positions are not automatically filled but often cut during this process. Contractor
inventories exclude so-called “commercial item or service” contracts and are otherwise
curtailed and sabotaged.

4. The absence of oversight mechanisms to ensure an agency complies with the A-76
moratorium and other legal limitations on contracting-out.

Congress has recently sought to mitigate some of these problems at DoD through Section 515
of the Fiscal Year 2022 National Defense Authorization Act, “Modification to Procurement of
Services, Data Analysis, and Requirements Validation,” which requires senior officials to
complete and certify a checklist ensuring that statements of work and task orders comply with
longstanding statutes that prevent replacing DoD civilian employees with contractors and
require that service contract budgets comply with these requirements. The list of statutes
covered by these standard guidelines is based on an Army total force management checklist
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issued during the Obama Administration in 20132 and subsequently referenced in a Defense
Acquisition University guidebook.
These include:

a. The prohibition against contracting-out inherently governmental functions, using
the complete definition and all the examples in the Office of Federal Procurement
Policy guidance and the Federal Acquisition Regulation, as well as the FAIR Act
definition;

b. The requirement to perform such “risk mitigations” required by title 10 to give
“special consideration” to federal government performance of both “closely
associated with inherently governmental functions” and “critical functions” for
contracts currently being performed by contractors; as well as for any new
requirements; as well as to reduce to the “maximum extent practicable” contractor
performance of such functions as well as for any functions performed by federal
employees in the last ten years;

c. The prohibition against contracting security guards and firefighters in CONUS;

d. The prohibition against using personal services contracts unless covered by a
statutory exception using the full definition of personal services contracts under
the common law and Federal Acquisition Regulation; and ensuring the criteria for
each statutory exception authorizing personnel services contracts in particular
circumstances are met; and that all appropriate “risk mitigations” required by law
are documented and performed.

e. Providing special consideration for insourcing contracted requirements when
there are at least 10 percent savings to the federal government within the
Department of Defense; or if there has been a specific finding that contractors
have been performing contracts with excessive costs or quality performance
problems.

In addition to the requirement for standard guidelines, Section 515 of the Fiscal Year
2022 National Defense Authorization Act specifically requires the following separate
certifications:

3 The GAO documented how the Army checklist more accurately identified the substantial number of “closely
associated with inherently governmental” contracts, which carry the risk of becoming inherently governmental if
there is inadequate government oversight. Other than the Army, every other Defense Component identified
incredibly low numbers of such high-risk contracts. See GAO-16-46, “DOD INVENTORY OF CONTRACTED
SERVICES: Actions Needed to Ensure Inventory Data are Complete and Accurate” (Nov. 18, 2015). (Only the
Army identified a reasonable accurate percentage of “closely associated with inherently governmental” high risk
contracts in its inventory reviews through the use of its checklists compared to other Defense Components which
inaccurately identified an incredibly low number of such contracts when compared to contracts deemed by OMB
and the GAO to the most likely to include “closely associated with inherently governmental functions.”)
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a. That a task order or statement of work being submitted to a contracting office is in
compliance with the standard guidelines;

b. That all appropriate statutory risk mitigation efforts have been made (this includes
insourcing the work); and

c. That such task order or statement of work does not include requirements formerly
performed by Department of Defense civilian employees. NOTE: This
certification is independent of whether the A-76 moratorium continues; whether
various statutory or regulatory exceptions allowing for direct conversions outside
of the A-76 process otherwise would apply; whether the National Security
waivers of the A-76 process are ever invoked; and whether the privatization uses
a direct conversion process.

Congressional Requests:

Continue the OMB A-76 moratorium and mandate enforcement mechanisms for all
statutory sourcing limitations for the rest of the Federal Government modeled after
section 515 of the Fiscal Year 2022 National Defense Authorization Act;

Eliminate FTE caps on civilian hiring, allow insourcing; and promote better human
capital planning informed by workload and costs;

Improve agency budgets to highlight contractor workforce costs informed by
comprehensive contractor inventories. Inform Senate Homeland Security and
Government Affairs Committee, House Oversight and Reform Committee and the
Financial Services and General Government Appropriations subcommittees that their
continued acceptance of SAM as meeting meaningful contractor inventory requirements
has resulted in providing DoD the excuse to divest their more robust ECMRA contractor
inventory capability, to the detriment of the entire government. Recommend CBO do a
specific comparison, pulling from prior work done by GAO and DoD IG, and prior Army
testimony on its ECMRA effort in 2013 to HSGAC, to establish that it is, indeed feasible
and cost effective to do ECMRA type contractor inventories that are actually useful, to
upgrade the currently defective SAM contractor inventories.
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Official Time is Essential to Federal Government
Efficiency and Productivity

Protect the use of Official Time Within the Federal Government

Official time is a legal term that describes time spent by federal employees who volunteer to be
union representatives and who are engaged in representational duties required by the Civil
Service Reform Act of 1978. According to that law, the amount of official time granted by a
federal agency to volunteer union representatives is subject to collective bargaining and should
be granted in amounts that are “reasonable, necessary, and in the public interest.” (5 U.S. Code
§ 7131).

Official time is a longstanding, necessary tool that gives federal agencies and their employees the
means to expeditiously and effectively utilize employee input to address mission-related
challenges, as well as bring closure to conflicts that arise in all workplaces. No official time is
utilized that has not been approved by management.

Bipartisan Congressional Coalitions Have Supported the Use of Official Time for Decades

The Civil Service Reform Act of 1978 requires federal employee unions to represent all federal
employees in a bargaining unit, even employees who choose not to pay union dues, and therefore gives
unions the right to bargain over amounts of official time. Over the years, repeated legislative attempts to
eliminate official time have been defeated with strong bipartisan support. During the first session of the
117" Congress, no official time legislation has come to the floor for a vote in the House or Senate.

In 2018, the previous administration issued an executive order to eliminate federal employees’ right to
bargain over this aspect of union representation. The executive order prohibited official time for the
purpose of pursuing grievances or representing employees in negotiated grievance procedures. The
executive order also set an arbitrary limit on the number of hours of official time that agencies could grant
union representatives. Congress soundly rejected the executive order with statements of bipartisan
opposition.

On August 29, 2018, a federal judge ruled that the executive order was in violation of current law;
however, the administration successfully appealed this decision to the U.S. Court of Appeals for the D.C.
Circuit, which ruled that the District Court did not have jurisdiction to rule on the lawsuit. Thus, the
executive order was in effect until 2021, when the Biden administration revoked the anti-official time
order to restore federal employees’ collective bargaining and representation rights.

Official Time Legislative Action

On April 29, 2015, Rep. Jody Hice (R-GA) offered an amendment to the Military Construction-
Veterans Affairs Appropriations bill to eliminate official time for all Department of Veterans
Affairs (VA) employee union representatives. The House of Representatives soundly rejected the
amendment by a vote of 190-232, with all Democrats and 49 Republicans voting against the
elimination of official time within VA. This was the last occasion when official time received a
vote in either the House or the Senate.
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However, official time is brought up by its opponents in Congress in each Congress. There have
been several anti-official time actions in the 117" Congress:

e H.R. 2793 “Official Time Reporting Act” by Rep. Jody Hice (R-GA) requiring OPM to
report to Congress on the use of official time, how much is granted to personnel, the
actions for which it is granted and the total compensation of those utilizing official time.

e H.R. 1902 “Do Your Job Act of 2021” by Rep. Dan Bishop (R-NC) to completely repeal
official time as allowed under title 5 U.S. Code.

e S.Con.Res. 5 During consideration of FY 2022 budget reconciliation, Sen. Rand Paul (R-
KY) proposed Senate Amendment 375 to eliminate all official time. The amendment did
not receive a vote in the Senate.

e OnJuly 30, 2021, Sen. James Lankford (R-OK) and others sent a letter to OPM and 54
agency heads calling for an accounting of what he dubbed “taxpayer-funded union time.”
The letter, which was co-signed by Senators Richard Burr (R-NC), Ron Johnson (R-WI),
Rand Paul (R-KY), Mitt Romney (R-UT) and Mike Braun (R-IN), called for the job titles
and total compensation of every employee utilizing this misnamed activity.

How Official Time Works

In the federal government union membership is optional — it is a choice. Employees join the
union and pay dues only if they choose to do so. By law, federal employee unions are required to
provide services to all employees in units that have elected union representation, even for those
who choose not to join the union and pay dues. Federal employee unions are forbidden from
collecting any fair-share payments or fees from non-members for the services the union must
provide.

In exchange for the legal obligation to provide services to those who pay as well as those who
choose not to pay, the Civil Service Reform Act of 1978 allowed federal employee unions to
bargain with agencies over official time. Under this law, federal employees who volunteer as
union representatives are permitted to use official time to engage in negotiations and perform
representational duties while on duty status.

Legally Permitted Representational Activities are Limited to:

e Creating fair promotion procedures that require that selections be based on merit, to allow
employees to advance their careers;

e Setting procedures that protect employees from on-the-job hazards, such as those arising
from working with dangerous chemicals and munitions;

e Enforcing protections from unlawful discrimination in employment;
e Participating in improvement of work processes;
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e Providing workers with a voice in determining their working conditions.

The law limits the amount of time to what the labor organization and the agency agree is
reasonable, necessary, and in the public interest. The law states that “(a)ny activities performed
by an employee relating to the internal business of the labor organization must be performed
while in a non-duty status.”

Activities that may not be conducted on official time include:
e Solicitation of membership;
e Internal union meetings;
e Elections of officers.

To ensure its continued reasonable and judicious use, all federal agencies report basic
information on official time annually to the Office of Personnel Management (OPM), which then
compiles a governmentwide report on the amount of official time used by agencies. In March
2017, OPM reported that the number of official time hours used per bargaining unit employee
increased from 2.81 hours in FY 2012 to 2.88 hours in FY 2014, and that official time costs
represented just 0.1% of the total of federal employees’ salaries and benefits for FY 2014.

Official Time Makes the Government More Efficient and More Effective

Through official time, union representatives can work with federal managers to use their time,
talent, and resources to make our government even better. Improvements in quality, productivity,
and efficiency across the government would not be possible without the reasonable and sound
use of official time.

Private industry has known for years that a healthy and effective relationship between labor and
management improves operational efficiency and is often the key to survival in a competitive
market. The same is true in the federal government. No effort to improve governmental
performance will be successful if labor and management maintain an adversarial relationship. In
an era of tight budgets, it is essential for management and labor to develop a stable and
productive working relationship.

Union representatives and managers have used official time to transform the labor-management
relationship from an adversarial stand-off into a robust alliance. If workers and managers are
communicating effectively, workplace problems that would otherwise escalate into costly
litigation can be dealt with promptly and more informally.

Official Time Produces Cost Savings from Reduced Administrative Expenses
Union representatives use official time for joint labor-management activities that address

operational, mission-enabling issues in agencies. Official time is used for activities such as joint
design of training for employees on work-related subjects and the introduction of new programs
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and work methods initiated by the agency or by the union, or both.

Union officials use official time for routine problem-solving of emergent and chronic workplace
issues. For example, union representatives use official time when they participate in agency
health and safety programs operated under the Occupational Safety and Health Administration
(OSHA). Such programs emphasize the importance of effective safety and health management
systems in the prevention and control of workplace injuries and illnesses.

Official time gives federal employees the ability to provide input to improve workplace policies
and procedures, as well as protection if they are discriminated against or treated unfairly. Any
prohibition on the use of official time eliminates basic, much-needed protections for America’s
public servants—federal workers who support our military, make sure the Social Security checks
are sent out on time, ensure a safe food supply, enforce clean water and clean air laws, and care
for wounded veterans.

Official time is also used by union representatives participating in programs such as LEAN Six
Sigma, labor-management collaborative efforts which focus on improving quality of products as
well as procedural efficiencies. For instance, union representatives have participated on official
time by working with the Department of Defense to complete a department-wide performance
management and recognition system and accelerate and improve hiring practices within the
department.

Conclusion

Congress must protect federal employees’ official time rights and oppose any attempts to
eliminate the use of official time within the federal government. AFGE strongly opposes any
legislative effort to erode, restrict, or eliminate the ability of elected union representatives to use
official time to represent both dues and non-dues paying federal employees.
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Congress Must Protect Federal Employees’ Right
to Choose Payroll Deduction of Union Dues

Federal Employee Payroll Deduction of Union Dues

Federal employees in bargaining units choose whether to join the union and pay dues. Federal
employee unions do not collect fair share fees. Federal employees only pay dues if they choose
to join the union. It is both the right and choice of federal employees who have chosen to join
the union to elect to have their dues deducted through the automatic payroll system. The
deduction of union dues is no different from the current list of automatic payroll deductions
available to federal employees that range from health insurance premiums to contributions to
charitable organizations.

Federal agencies throughout the country operate under an open shop collective bargaining
arrangement, established first by executive order under President Kennedy in 1962, reaffirmed
by executive order under President Nixon in 1969, and finally established by statute in the 1978
Civil Service Reform Act. Under the law, if a labor union is elected by the non-supervisory
employees of a federal agency, then the union is legally obligated to represent all the employees
in that bargaining unit, whether they join the union or not. The employees in that bargaining
unit are under no obligation to join the union, nor are they under any obligation to pay for
that representation or pay any other fee to the union. When federal employees choose to join
the union, they sign a form, most file a Standard Form (SF) 1187 or other form which establishes
their union membership and sets up the payroll dues deduction. When federal employees choose
to pay union dues, most utilize this process, one that was established by the agencies to facilitate
deductions for many purposes, not just collecting union dues.

Legislative Background

During the 113" Congress, Rep. Mark Meadows (R-N.C.) and Sen. Tim Scott (R-S.C.)
introduced legislation (H.R. 4792 / S. 2436) to prohibit federal agencies from allowing federal
employees to pay union dues through automatic payroll deduction. In 2013, Senator Scott also
offered a Senate floor amendment to eliminate payroll deduction of union dues. This amendment
was rejected, 43 to 56. During the 114" Congress, Rep. Tom Price (R-Ga) introduced H.R.
4661, the “Federal Employees Rights Act,” which likewise proposed elimination of automatic
payroll deduction of federal union dues.

In the 115" Congress, Rep. Todd Rokita (R-Ind.) introduced H.R. 3257, the “Promote
Accountability and Government Efficiency Act.” This legislation would have made all new
federal employees “at will,” would have eliminated employee due process rights, and potentially
prohibited all federal agencies from allowing voluntary payroll union dues deduction. AFGE
strongly opposed this legislation. No legislation to eliminate payroll deduction of union dues
advanced during the 116" Congress.

Opposition to payroll deduction of union dues is rooted in the false premise that elimination of
payroll deduction would produce cost savings to the government. Since payroll deductions are
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done electronically, it costs the government virtually nothing to deduct union dues. The federal
government currently provides payroll deductions for the following:

Combined Federal Campaign (Charities)

Federal, state, and local taxes

Federal Employees Retirement System annuity funding

Thrift Savings Plan (TSP) contributions and TSP loan repayments

Federal Employees Health Benefits (FEHBP) and Federal Employees’ Group Life
Insurance (FEGLI) premiums

Supplemental private dental, vision, and long-term care insurance (these are not financed
at all by the government, just facilitated through payroll deductions for premiums)

Court-ordered wage garnishment for alimony and child support, bankruptcy, and
commercial garnishment

Flexible spending accounts for payment of health costs not covered by insurance
Collection of debts owed to the United States

Professional Association dues

Personnel account Allotments (savings accounts)

IRS Paper Levies

Military Service Deposits

If it were wrong to provide employees with electronic payroll deductions for union dues, then it
would be equally wrong to provide the service for these other worthy and important goals.

Conclusion

AFGE strongly opposes any efforts in the House or Senate to eliminate the ability of federal
employees to choose to have their union dues deducted from their paychecks. Any legislation
that aims to eliminate payroll deduction of union dues is a blatant political attack on federal
employees’ wages, benefits, collective bargaining rights, and jobs. Such attacks are designed to
silence the collective voice of federal employees who carry out the work of federal agencies and
programs on behalf of the American people. Congress must protect federal employees’ right to
join a union and have their dues automatically deducted.
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PRESERVING AND DEFENDING THE COMPETITIVE CIVIL
SERVICE

In late October 2020, then-President Trump issued an Executive Order (EO)* creating a new
Schedule F in the excepted service. The EO creating Schedule F, which was never implemented,
would have permitted the transfer of tens of thousands and potentially hundreds of thousands of
positions from the competitive civil service into the excepted service. These newly transferred
excepted service positions would have been “at will” positions, with no tenure protections,
regardless of employees’ prior years of service or quality of performance.

Newspapers were filled with stories about the Schedule F plan, most decrying it as a
politicization of the career civil service.® Had President Trump received a second term, it is
likely that many long-time federal employees would have found themselves effectively serving
as political appointees, subject to removal without cause or any due process rights. Although the
Trump Schedule F plan was dodged, there remain many continuing threats against the
competitive civil service.

The threat to the competitive service posed by expansion of the excepted service is multi-faceted.
It emerges when agencies seek and exercise excepted service hiring authority for positions where
competitive service hiring authority exists — that is, in cases where there is no rationale inherent
to the position that justifies an excepted service designation. These cases expose the dangers of
the excepted service. In order to understand how the excepted service threatens the competitive
service, it is necessary to clarify the differences between the two.

What is the Competitive Civil Service?

The competitive civil service consists of all civil service appointments in the executive branch
other than Senate-confirmed presidential appointments and other positions excepted by statute,
or a presidential or Office of Personnel Management (OPM) determination.® In contrast to the
competitive service are positions placed into the excepted service.” The excepted service is in
many ways an alternative framework that is a legacy of the patronage system that may be
contrasted to the competitive service. After the competitive service was created and expanded
for almost one hundred years, positions not placed into the competitive service were known as
excepted or unclassified positions, i.e., excepted from the competitive service (also sometimes
referred to as unclassified jobs).

Positions in the competitive service have full civil service tenure and due process rights after
completion of a probationary period. “Competitive service” status confers the ability to compete
for or transfer to any other competitive service position for which an employee qualifies without

4 EO 13957 dated October 21, 2020

® Washington Post, “Trump’s newest executive order could prove one of his most insidious” available at:
https://www.washingtonpost.com/opinions/trumps-newest-executive-order-could-prove-one-of-his-most-
insidious/2020/10/23/c8223cac-1561-11eb-bc10-40b25382f1be_story.html

65U.S.C. § 2102

"5U.S.C. § 2103
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further examination by the U.S. Office of Personnel Management (OPM) or any agency. Until
relatively recently, virtually all initial appointments, i.e., generally a person’s first appointment
into a position in the competitive service, were filled only after an applicant had been
competitively “examined” by OPM or an agency with delegated examining authority. The
examination requirement® was designed to achieve four objectives:

1. Ensure there is actual documented competition for jobs in the civil service by publicly
posting openings;

2. Ensure that only qualified or highly qualified people are appointed after a thorough
examination of a candidate’s knowledge, skills and abilities to perform the work of the
position(s);

3. Ensure diversity in the most efficient way by enabling large numbers of candidates to be
evaluated in the least burdensome way by having their knowledge, skills and abilities
assessed as general “competencies” that can generate referrals to multiple jobs rather than
placing the burden on job applicants to apply for similar jobs; and

4. Ensure that qualified veterans® are given appropriate credit for consideration in filling
positions.

What is the Excepted Service?

The alternative to the competitive service is the excepted service. Prior to passage of the
Pendleton Act'? in 1883 following the assassination of President Garfield in 1881 by a
disappointed office-seeker there were no laws requiring merit-based selection of employees.
After President Garfield’s assassination, the public recognized that partisanship needed to be
removed from day-to-day government administration and that professionalism should be at the
core of the government workforce. Before the Pendleton Act, the civil service had become
highly partisan, with frequent turnover when a new administration took office. Because of a lack
of merit-based hiring, unqualified people were appointed to offices that required more and more
technical expertise in an emerging modern state. The notion of a professional civil service, hired
based upon merit, and removable only for “good cause” rather than partisan loyalty to a
particular president became a potent political force in the 1880s. It was the “good government”
program of its time.

Although the term “excepted service” did not exist at the time, the effect of the Pendleton Act
was to create the modern civil service by placing more and more positions into the “competitive
service,” with competitive service jobs being filled based solely on the basis of merit and not
political connections.

8 See generally 5 U.S.C., Chap 33
95U.S.C. § 2108
1022 Stat. 403
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Over time, the competitive service encompassed more than 85% of the federal workforce, with
excepted service positions covering the remaining 15%.1! Today most positions in the excepted
service are exempt from competitive service hiring requirements due to statutory provisions, e.g.,
healthcare positions at the Department of Veterans’ Affairs and Transportation Security Officers
at the Transportation Security Administration, or because of regulatory exemptions issued by
OPM, e.g., attorneys under Schedule A excepted service appointing authority (required based on
an appropriations restriction prohibiting “examinations” of attorneys).'? In some instances,
entire agencies are exempt from the competitive service, e.g., the Nuclear Regulatory
Commission and the Federal Bureau of Investigation.

The excepted service consists of all positions not in the competitive service (with the exception
of the “Senior Executive Service” which is the third service in the civil service that is not
relevant to this discussion).

Unlike the competitive service, there are no generally applicable rules for the excepted service.
Some positions in the excepted service have due process rights (although they are not usually as
robust as those for competitive service positions). Some positions have a few rights, and others
serve at the will of the appointing agency. There are many variations among excepted service
appointments, and each excepted service appointing authority must be closely examined to
determine what, if any, rights apply. At some agencies, most excepted appointments are made
without competition or even a public notice posting. Other agencies use a hybrid form of
competition either with or without public notice. Rules for selection to excepted service
positions are essentially non-existent unless an agency chooses to develop its own. Excepted
service appointment authority is quite discretionary and often occupies an ill-defined world
between the competitive civil service and political appointments, even when the excepted service
position is nominally classified as a “career” type appointment.®

In some instances, excepted service appointments represent a long-established approach to
federal hiring, e.g., for all federal attorneys. However, in many instances, excepted service
appointments are authorized solely in order to deny statutory rights to groups or classes of
employees, e.g., healthcare professionals at VA and Transportation Security Officers (TSOs) at
TSA. The examples of VA healthcare professionals and TSOs are instructive, because both of
these groups have experienced expansion and contraction of rights according to the political
inclinations of different presidential administrations. In the case of VA healthcare professionals,
the previous administration eliminated some collective bargaining and union representation
rights. In the case of TSOs, the current administration is attempting to expand collective
bargaining and due process rights.

The Consequences of “Fast and Easy”

The benign rationale offered for most of the recent upsurge in excepted service hiring is that it is
faster and easier than competitive service hiring. Agencies lament the time it takes to examine

11 See generally, “Biography of an Ideal, A History of the Federal Civil Service,” U.S. Office of Personnel
Management, 2003.

12 pyplic Law 35, 78" Congress (1944).

13 https://oig.justice.gov/sites/default/files/legacy/special/s0807/final.pdf
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and select from qualified candidates and insist that excepted service hiring is merely expedited
hiring that allows agencies to fill positions quickly and efficiently. They insist that there is no
intention to bypass veterans’ preference or merit principles; the entire motivation is speed and
ease. They make false assertions about private sector practices, arguing that to compete for
“talent” they must be able to move as swiftly as private firms or risk losing high quality job
candidates, ignoring the fact that best practices in the private sector involve extensive evaluations
and rigorous scrutiny of job candidates, as well as widespread advertising to find qualified
candidates.

Excepted service hiring is not just a matter of speed and ease at the beginning of the employment
relationship. A position in the excepted service is not merely one that allows fast and easy
hiring. It also often allows for faster and easier firing. And once there is a faster and easier way
to fire for one group of federal employees, agencies want the same speed and ease for
competitive service hiring and firing. As such, the most serious problem caused by the
expansion of the excepted service is that in pursuit of ways to hire quickly and without
competition, basic merit system principles become obscured or eviscerated.

As the excepted service becomes a larger part of the overall civil service, it undermines merit as
the principal basis for obtaining and keeping a federal job. Merit-based factors like knowledge,
skills, and abilities can be replaced by non-merit factors like political loyalty or other affinities.
When it becomes very easy to hire people, it also makes the case that it should be just as easy to
dismiss them. Some recent expansions of the excepted service, such as through the Pathways
program, use excepted service appointments as a conduit for placing people into the competitive
service without competition after only one or two years. This is nothing more than a workaround
to avoid competitive service hiring procedures.

Excepted Service Hiring’s Impact on Diversity

Recently, some have claimed that that excepted service appointments help achieve diversity
because their expanded use makes it easier to disregard veterans’ preference and consider other
candidates. This claim is specious as the military (and thus the population of those who can
claim veterans’ preference) has a higher percentage of minority members than the general
population or most private sector employers.’* We do not have data on the demographics of
those hired in the excepted service as compared with those hired in the competitive service;
however, such data would have to be adjusted to reflect the composition of jobs and occupations
between the two groups.

We contend that reducing the burdens of applying for federal jobs through the competitive
service examination requirement, when objective skills assessment tools are used to evaluate
broad competencies, rather than tailored to specific individuals, is the most effective and
efficient way of generating broader numbers of job applicants from a broad array of demographic
groups.

The current process, as administered by the agencies, is in dire need of reform. Agencies have
circumvented the competitive examination requirement with various workarounds so that the

14 https://www.statista.com/statistics/214869/share-of-active-duty-enlisted-women-and-men-in-the-us-military/
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primary means for applying for a federal job is through submission of a resume on the
USAJOBS website. Resumes are then evaluated mechanically, using word matches, or
candidate self-assessments, rather than an actual assessment of knowledge, skills and abilities of
a candidate. Many members of the public are overwhelmed and discouraged by this process.
Being required to check for job postings that are limited to a narrow window of time — and
having resumes evaluated in ways that seem arbitrary and opaque — discourage applicants and
lead to a cynical view that unless one is a favored insider who has already been pre-selected by a
hiring manager, one has no chance of success.

The Future of the Competitive Service

Former President Trump’s attempt at a wholesale transfer of competitive service positions into
the excepted service was an obvious attempt to politicize and corrupt the civil service. But there
are ultimately even more pernicious and less well-known initiatives to place more jobs into the
excepted service than the notorious Schedule F. In recent years, agencies have increasingly
sought, and Congress has authorized excepted service appointing authorities throughout the
executive branch. A 2018 OPM report® shows that from 1995 — 2015, the percentage of civil
service positions in the competitive service declined from 80.5% to 69.9%. Conversely,
excepted service appointments increased by more than half, from 19.1% to 29.7% of the entire
civil service. By 2021, the competitive service was reportedly down to only two-thirds of the
workforce, with excepted service positions comprising the rest. This is a far cry from a merit-
based civil service system which once reached a peak of 86% of all positions being in the
competitive service.®

The most frequent reason given by agencies and Congress for expanding the excepted service is
the common misconception that hiring for competitive service positions hamstrings federal
agencies or prevents them from competing with the private sector for top talent. Existing civil
service laws already allow higher pay for critical government needs — as much as 50% above the
rates of basic pay, with OPM approval — in order to recruit for an “important agency mission.”*’
In our experience, many agencies’ demands for competitive-service hiring exceptions arise from
a lack of proper knowledge, training or utilization of existing title 5 hiring and/or pay flexibilities
including recruitment bonuses of up to 25% of pay.

While agencies’ desire to recruit quickly for new initiatives may be well-intentioned, various
excepted service hiring authorities are ripe for misuse, often resulting in the hiring of friends and
political allies who may be difficult to hold accountable subsequently. One particularly
prominent misuse of excepted hiring authorities resulted in a nominee for Under Secretary of
Defense withdrawing his nomination while under Inspector General scrutiny.®

15 OPM Special Study — “Excepted Service Hiring Authorities” available at: https://www.chcoc.gov/content/opm-
special-study-%E2%80%93-excepted-service-hiring-authorities-their-use-and-effectiveness

16 See generally, “Biography of an Ideal, A History of the Federal Civil Service,” U.S. Office of Personnel
Management, 2003.

17See 5 CFR § 575.109

18 https://www.fedscoop.com/mike-brown-withdraws-nomination-for-dod-acquisition-and-sustinament/
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Following controversy over prior administrations’ use of scientific information, the Biden
Administration last year commissioned a high-profile 46-member task force on scientific
integrity, with the stated purpose of reinforcing “robust science” that was “unimpeded by
political interference.” The panel’s first report, issued in January 2022, concludes that one of the
principal ways that scientific integrity can be undermined is the “selection or appointment of
scientific staff based on non-science qualifications.”*®

Ironically, just days after the Biden Administration report, a bill was introduced in the House that
includes provisions that further institutionalize excepted service hiring of scientists and other
technical personnel. In practical terms agencies would have enormous discretion to hire
individuals, many of whom may not be the best qualified, or even highly qualified, but rather
those who have some connection to the hiring official(s) or have espoused ideological views that
align with whatever administration is in power. The recent creation of the Defense Cyber
Excepted Service (CES) and the Defense Cyber Intelligence Personnel System are two prime
examples of broad non-competitive excepted appointing authority coupled with potentially
limited due process rights. Both claim to “always [be] merit based and sometimes
noncompetitive if conditions warrant.” They also claim the veteran’s preference will apply “if
administratively feasible,” but with “no points assigned.”?® Translated into English, the Defense
CES has almost no basic hiring criteria other than the ability to hire whomever they want to hire.

“Direct Hire” — Another Threat to the Merit System

While the growth and expansion of the excepted service represents a threat to the continuing
viability of the competitive service, yet another competitive service hiring technique also
represents a challenge to merit. Under 5 U.S.C. 8 3304, agencies may directly hire employees
into the competitive service, without competition or consideration of veterans’ preference.
Direct hire authority (DHA) was originally designed to promote and expedite hiring when

OPM has determined that there exists a “severe shortage” of candidates. However, increasingly
Congress has bypassed OPM and authorized various agencies, most notably the Department of
Defense (DoD), to utilize DHA on a greatly expanded basis. Perhaps concerned that failure to
grant agencies DHA upon request will result in even more Congressional expansion of direct
hire, OPM has been granting use of this authority to many civilian agencies.

Unlike excepted appointments, DHA allows appointees to be directly hired into the competitive
service without any comparative examination of qualifications. In fact, DHA requires only that
an appointee meet minimum qualifications for the position. DHA also bypasses veterans’
preference. Agency use of DHA is as varied as use of excepted service appointing authorities,
but it is clear that DHA represents a real threat to merit and much like the excepted service has
the potential to create a civil service staffed at least in part on patronage or favoritism principles
— areturn to the 19" century.

19 Scientific Integrity Fast-Track Action Committee and National Science and Technology Council, “Protecting the
Integrity of Government Science,” January 2022 (https://www.whitehouse.gov/wp-content/uploads/2022/01/01-22-
Protecting_the_Integrity _of Government_Science.pdf)

20 DoD Cyber Excepted Service (CES) Personnel System: Authorities Comparison (Dec. 2021).
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Among its duties, the Merit Systems Protection Board (MSPB) performs studies of civil service
hiring issues. A February 2021 MSPB Report shows that DHA has expanded from less than 5%
of all new hires in the competitive service in the early 2000s to nearly 30% of such hires in 2018,
including almost half of all new DoD hires.?! Between the increasing use of excepted service
appointments and DHA, policymakers cannot help but recognize that the merit-based system
created by the Pendleton Act is slowly being eroded with expedient hiring authorities. At what
point will policymakers begin to question why federal employees who were hired non-
competitively should be entitled to any due process rights when facing adverse actions.

Strengthening the Competitive Service to Ensure the Continued Integrity of the Civil
Service

The emphasis on use of excepted service and DHA appointments — effectively non-competitive
hiring practices — tends to reduce the pool of candidates (often internal candidates) considered
for jobs. Requiring employees to continuously check USAJOBS on a daily basis and hunt for
job announcements is a transaction-heavy, burdensome process that tends to discourage
candidates unless someone in management tells a candidate about the job posting. The situation
favors managers’ cherry-picking by informing preferred candidates of a job announcement (if
there even is one) and leaving it posted for a limited time to reduce the number of candidates to
be considered. In many instances qualified persons may never learn that jobs are available
before they are filled.

To counter these negative trends, AFGE has offered its support for a significant piece of
legislation which was recently approved, on a unanimous basis, by the Senate Committee on
Homeland Security and Governmental Affairs (HSGAC). The “Chance to Compete Act of
20227 (S. 3423) seeks to promote competitive service hiring as a key to a strong professional
apolitical federal workforce that is free of personal or political patronage. Over the years, our
highly trained apolitical competitive civil service — representing the best workers the country can
produce — has helped the nation to overcome the Great Depression, put astronauts on the moon,
and won the Cold War.

The need for a strong professional civil service has never been greater, as the country confronts
the ongoing pandemic, global tensions with rival powers, and numerous economic challenges
resulting from COVID-19, supply chain shortages, and global technological competition. Yet
today both houses of Congress are weighing various pieces of legislation that would actually
further weaken the competitive service, as various agencies seek additional exceptions to
competitive hiring. AFGE commends the Senate HSGAC for moving in the opposite direction
by modernizing and streamlining the competitive hiring process.

The Senate bill would help to re-establish competitive service hiring as the preferred method for
staffing the civil service. Specifically, it would ensure that vacancies are open to the public and
to other qualified federal workers, bringing needed talent and diversity to the candidate pool.

21 Direct-Hire Authority Under 5 U.S.C. § 3304: Usage and Outcomes February 2021, available at:
https://www.mspb.gov/studies/researchbriefs/Direct_Hire_Authority_Under 5 USC_%C2%A7_3304_Usage_and_
Outcomes_1803830.pdf
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The bill would make the system for assessing applicants fairer and more objective. It would
provide for panels of knowledgeable subject-matter experts to assist with screening applicants,
instead of using rigid and arbitrary criteria and buzzwords. Importantly, agencies could share
certificates, so that once an applicant was determined to be qualified for certain kinds of work, he
or she could be considered for multiple jobs across the federal government without having to
identify and reapply for each one separately. Finally, by strengthening the competitive service,
the bill supports longstanding Congressional policy that qualified veterans have an advantage —
but not a guarantee — when seeking federal jobs.

It is no secret that the federal government is in constant competition to recruit the best talent,
especially in today’s tight labor market. The Chance to Compete Act goes a long way to help the
government in this competition as well as helping job-seekers, and it will help to ensure that the
federal government is well positioned to meet 21 century threats and challenges.

Congressional Requests

e Enact S. 3423, the “Chance to Compete Act of 2022 to further improve competitive
hiring procedures.

e Reject further agency requests for expanding excepted service or direct-hire authorities.

e Support agency requests for additional HR staffing and training to conduct competitive-
service hiring, where needed.
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Department of Defense (DoD): Keeping Our Nation
Safe and Secure

AFGE is proud to represent 270,000 civilian employees in the Department of Defense (DoD),
whose experience and dedication ensures reliable and cost-efficient support of our nation’s
warfighters. Our members perform a wide range of civilian functions, from maintaining weapons
to overseeing contractors to guarding installations. The Pentagon’s own data prove that of the
department’s three workforces—military, civilian, and contractor—the civilian workforce is the
least costly and the most efficient but is nevertheless targeted for the largest cuts. AFGE is
honored to represent civilian employees on a wide range of issues, both on Capitol Hill and
within the department.

KEY POINTS

To strengthen the Department’s critical civilian workforce, prevent waste and inefficiency, and
strengthen national defense AFGE urges Congress to:

1. Prevent further wasteful outsourcing of civilian Defense jobs by continuing the
moratorium on A-76 public/private competitions until process flaws are corrected.

2. Restore military commissaries to their traditional role supplying affordably priced food
and staples to military families.

3. Improve military health care by backfilling medical vacancies resulting from realignment
with civilian medical staff instead of outsourcing health care to an overburdened private
sector.

4. Support more merit-based competitive hiring, instead of using excepted hiring
authorities, through measures such as streamlining the job application process, creating
standing registers of qualified applicants, and using panels of subject-matter experts to
make selections instead of using rigid qualifications.

5. Repeal the authority for alternative performance management systems such as AcqgDemo
that are bureaucratic, inefficient, and result in favoritism and discrimination.

6. Improve acquisition, readiness, and sustainment by narrowing the definition of
“commercial items,” expanding DoD access to contractors’ technical data, and supporting
the government’s right-to-repair military hardware.

7. Enforce existing statutory prohibitions against outsourcing governmental functions by
requiring improved contract and budget guidance, withholding appropriated funds from
noncompliant service contracts, and re-establishing and expanding contractor inventories
that were discontinued during the prior administration.

8. Reduce contract waste and inefficiency and improve the availability of contract cost data
by reinstating the Army’s acclaimed Enterprise Contractor Manpower Reporting
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Application (ECMRA) instead of OMB’s failed System for Acquisition Management
(SAM).

9. Withhold authority for any further rounds of Base Realignment and Closure (BRAC) and
eliminate a loophole that allows the privatization of functions at bases facing closure.

10. Eliminate the remaining arbitrary personnel caps governing certain headquarters
activities in favor of comprehensive cost reporting for military, civilian, and contract
personnel.

11. Ensure that commission reforms to the Department’s Planning, Programming, Budgeting,
and Execution (PPBE) process protect readiness and lethality, accurately present the costs
of contracts, and end misleading claims of future “savings” when cutting the civilian
workforce in favor of contractors.

12. Prohibit the use of appropriated funds for hiring term or temporary employees to perform
enduring work.

13. Improve procedures for adjudicating decisions on security clearances (a requirement for
many DoD positions) and commission a joint survey to determine if past security
clearance decisions show a pattern of discrimination or have overlooked membership in
hate groups.

14. Reinstate the statutory requirement for the Department to perform an independent
estimate of manpower costs prior to deploying major weapons systems, including the
appropriate balance of military, civilian, and contractor personnel for operation, training,
and sustainment.

RETAINING THE MORATORIUM ON PUBLIC-PRIVATE COMPETITIONS
PURSUANT TO OMB CIRCULAR A-76

Issue

Despite previous Congressional direction, DoD is not prepared to conduct viable A-76
competitions. In fact, the disruptive impact of A-76 competitions on the care provided to
wounded warriors being treated at the former Walter Reed Army Medical Center in February
2007 led to multiple investigations, resignations of senior officials, hearings and legislation by
Congress prohibiting the conduct of A-76 competitions, initially at military medical treatment
facilities, and the Department of Defense, as currently reflected in Fiscal Year 2010 NDAA
section 325, and later extended to the entire federal government through annual appropriations
restrictions.
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Background/Analysis

Section 325 of the FY 2010 NDAA made congressional findings on the flaws of public-private
competitions as devised by OMB Circular A-76 and implemented within DoD. These flaws
included:

1. The double counting of in-house overhead costs as documented by the DoD IG in D-
20090-034 (Dec. 15, 2008).

2. Failure to develop policies that ensured that in-house workforces that had won A-76
competitions were not required to re-compete under A-76 competitions a second time.

3. The reporting of cost savings were repeatedly found by the GAO and DOD IG to be
unreliable and over-stated for a variety of reasons, including:

a. Cost growth after a competition was completed because the so-called most
efficient organization and performance work statements that were competed
often understated the real requirement.

b. Military buy-back costs documented by GAO (GAO-03-214); A-76
competitions required a military department either to reduce its end strength
or reprogram the funds to Operations and Maintenance appropriations in order
to complete the competition.

4. As aresult of these flaws, DoD was required to develop comprehensive contractor
inventories, improve its service contract budgets, and to have in place enforcement
tools to prevent the contracting of inherently governmental functions; to ensure that
personal service contracts were not being inappropriately used; and to reduce reliance
on, or improve the management over high risk “closely associated with inherently
governmental” contracts.

a. The scope of contractor inventories has been limited to “closely associated
with inherently governmental functions” and personal services contracts since
SASC changes to the 2017 NDAA,; the full scope of all services contracts
must be included in contractor inventories by including:

i. All services contract portfolio groups as were required during the Bush
and Obama Administrations.
ii. Including all commercial services contracts.

iii. Eliminating arbitrary dollar thresholds, as most services contracts are
typically awarded through piecemeal task orders with low dollar
threshold amounts, particularly due to the pervasiveness of continuing
resolutions and incremental funding.

iv. Including critical functions as defined in title 10 and any function
performed by military or civilian employees in the last ten years.

b. During the Trump Administration, the Department ended the Obama
Administration’s commitment to implement the robust Enterprise Contractor
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Manpower Reporting Application (ECMRA) by moving to the System for
Award Management. This system, designed by OMB’s Office of Federal
Procurement Policy and implemented by the General Services Administration
for the rest of the Federal Government, lost key functions that were part of
ECMRA:
I. Meaningful cost comparison capabilities because of the absence of
indirect and other direct cost data from SAM.
ii. The ability to track requiring activities.
iii. The ability to track the location where the contract was performed.
iv. The ability to track funding sources, including appropriations, object
class, and program element information; and
v. Coverage for most fixed price contracts, which currently comprise the
majority of services, as SAM has excessive exclusion thresholds.

The GAO has repeatedly documented these flaws, and broken DoD commitments to
Congress, most recently in GAO 21-267R, “SERVICE ACQUISITIONS: DoD’s Report to
Congress Identifies Steps Taken to Improve Management But Does Not Address Some Key
Planning Issues” (Feb. 22, 2021).

These flaws have not been addressed and the conditions laid out in Section 325 have not been
complied with (based on required GAO reviews and the lack of required DoD certifications of
actions taken). In fact, June 28, 2011, is the last time DoD specifically reported to Congress on
its plans to address problems specifically arising from section 325 of the FY 2010 NDAA.%2
Nonetheless, the Pentagon has incorrectly told the Congressional Research Service that it has
met all the criteria identified in section 325 of the Fiscal Year 2010 NDAA for ending the
moratorium on A-76 competitions.

Congressional Requests

e Continue the public-private competition moratorium until such time as the flaws in A-76
are corrected and contractor inventories complete.

e Congress should require the department to address the requirements of section 325 of the
FY 2010 NDAA in full, followed up by a GAO review.

22 Additionally, the department notified Congress on Nov. 26, 2019, that it would be transitioning from the
Enterprise Contractor Manpower Reporting Application to the System for Award Management (SAM), and that it
would provide a summary of FY 2020 data by the end of the third quarter of FY 2021. The DoD notification did not
explain that SAM excludes most services contracts and does not address the analytical review requirements of
section 2330a of Title 10, as the statute requiring SAM across non-DoD agencies had a much narrower scope than
the DoD statute.
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PRESERVING THE DOD COMMISSARY NON-PAY BENEFIT SAVINGS (WHICH
ARE PARTICULARLY IMPORTANT IN REMOTE AND OVERSEAS AREAS) AND
ITS WORKFORCE (THAT INCLUDES VETERANS AND MILITARY SPOUSES AND
FAMILY MEMBERS) AND A NECESSARY INGREDIENT TO COMBATING FOOD
INSECURITY AMONG SOME MILITARY FAMILIES

Issue

DoD’s continuation of the flawed variable pricing program has damaged the Commissary brand,
resulting in significant revenue losses that were further exacerbated by the pandemic. This
damage has occurred during a period when some military families have been suffering from food
insecurity, necessitating a Basic Needs Allowance and consideration during the last NDAA
process of providing free produce to some military families. In the past, commissaries offered
military members and their families the lowest pricing available anywhere for brand name items.

Background/Analysis

The commissary benefit is a crucial non-pay benefit for the military and their family members,
particularly in remote and overseas locations. As a result of recent variable pricing “reforms”
developed by the Boston Consulting Group, sales have dropped by nearly 25% and coupon
redemption has been reduced by more than half from 113 million in 2012 to 53 million in 2017.
SNAP usage has dropped by 947,000 down to 550,000. There is broad coalition support for
preserving the commissary benefit led by the American Logistics Association.

Congressional Requests

e Establish pilot programs for providing free produce to military families affected by food
insecurity through the Commissaries.

e Require Commissaries to stop profiting like private businesses through variable pricing
and return to the low-cost model that provided a clear benefit to military families.

PRESERVING THE PROVISION OF QUALITY HEALTH CARE TO MILITARY
MEMBERS, THEIR FAMILIES, AND RETIREES IN MILITARY MEDICAL
TREATMENT FACILITIES BY BACKFILLING MILITARY MEDICAL STRUCTURE
PLANNED FOR REALIGNMENT TO OPERATIONAL REQUIREMENTS WITH
CIVILIAN EMPLOYEE BACKFILLS

Issue
The department is downsizing military medical treatment facilities by shifting beneficiaries to

TRICARE for any functions performed by military structure that does not deploy into combat
zones to improve readiness.
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Background/Analysis

In the 2017 NDAA, Congress directed the department to reorganize the Defense Health Program
and provided authority to convert military medical structures to civilian performance. To that
end, Congress repealed requirements that military department surgeon generals certify to
Congress about the impact on readiness and quality of care before privatizing any military
medical structure. The Trump administration further misused this authority with plans to
downsize both military and civilian structures in military medical treatment facilities. For any
function that did not involve a military occupational specialty that was deployable into combat
zones, the administration planned to shift care into already oversaturated local TRICARE
markets. The administration claimed these actions were intended to improve readiness.

The effects of these actions have degraded the quality and level of health care provided to
military beneficiaries and their families because the local markets, as Congress and the GAO
found, lack the capacity to provide this care. These local health care network capacity problems
were exacerbated further by the COVID-19 pandemic.

AFGE lobbied Congress during the course of the FY 2021 and FY 2022 NDAA to consider
inclusion of H.R. 2581, “Nurse Staffing Standards for Hospital Patient Safety and Quality Care
Act of 2019,” sponsored by Rep. Schakowsky (and others), and the corresponding S. 1357
sponsored by Sen. Warren (and others). Section 716 of the FY 2021 NDAA requires the
department to develop and report a proposed quality of care standard to Congress, which must be
approved by Congress, before further action can be taken to downsize or reorganize military
medical treatment facilities. Section 715 bars downsizing military medical structure until the
department reports to Congress its rationale for determining what medical structure is related to
readiness. Additionally, Section 722 of the FY 2021 NDAA requires the department develop a
“COVID-19 global war on pandemics” plan. And finally, Section 757 of the FY 2021 NDAA
requires a study on force mix options and service models to enhance readiness of the medical
force of the Armed Forces. The Defense portion of the omnibus appropriations bill for FY 2021
includes direction for a GAO review of the military medical treatment reorganization and
similarly puts a pause of reorganization efforts until GAO findings are addressed in a report to
Congress.

However, the Biden Administration, the Trump Administration, and Congress have all failed to
require the Department to backfill planned realignments of military medical structure with
civilian employees, which would be an important way to mitigate the damage from past policies.
Congressional Requests

e Require the Department to take more pro-active steps to backfill military medical
structure planned for realignment to operational requirements with civilian employees.
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IMPROVING THE CIVILIAN HIRING PROCESS BY ESTABLISHING A
PREFERENCE FOR COMPETITIVE SERVICE HIRING IN LIEU OF NON-
COMPETITIVE HIRING THROUGH DIRECT HIRES, EXPANSIONS OF THE
EXCEPTED SERVICE, OR TITLE 10 EXCEPTIONS TO TITLE 5 OVERSIGHT BY
THE OFFICE OF PERSONNEL MANAGEMENT

Issue

DoD’s hiring problems arise from the piecemeal expansion of non-competitive hiring and
“flexibilities” provided to DoD management that are exceptions to title 5 procedures.

Background/Analysis

Section 1109 of the FY 2020 NDAA consolidates various direct hire authorities
established on a piecemeal basis over the course of several NDAAs into a single
provision, which sunsets on September 30, 2025. Section 1109 also requires the Secretary
of Defense, in coordination with OPM, to provide for an independent study to identify
steps that could be taken to improve the competitive hiring process consistent with
ensuring a merit-based civil service and diverse workforce in DoD and the federal
government. The study is required to consider the feasibility and desirability of using
“cohort hiring” or hiring “talent pools” instead of conducting all hiring on a “position-by-
position basis.” The study is to proceed in “consultation with all stakeholders, public
sector unions, hiring managers, career agency and Office of Personnel Management
personnel specialists, and after a survey of public sector employees and job applicants.”

The National Security Commission on Artificial Intelligence, the Government
Accountability Office, the Congress, and the Department of Defense have all recognized
that the Department has significant skills gaps in various Scientific, Technological,
Engineering, Mathematical, and Manufacturing (STEMM) fields as well as acquisition,
financial management, cyber, artificial intelligence, and foreign language skills.
Recruiting in these fields is critical to meeting 21% century threats to our national security
as articulated in President Biden’s National Defense Strategy.

These skills gaps have persisted after numerous “flexibilities” have been provided to the
Department of Defense, including:

o The Secretary of Defense has since 1989 had broad authority to establish hiring
levels and compensation for civilian faculty at the National Defense University
and Defense Language Center.

o The Secretary of Defense has since 2011 had authority to deviate from title 5 in a
so-called “pay for performance” demonstration project for the acquisition

workforce.

o The Cyber Excepted Service is exempt from OPM oversight and from the
Classification Act, does not allow non-veterans to appeal adverse actions to the
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Merit Systems Protection Board, and has an excessive three-year probationary
period.

o Section 9905 of Title 10 provides the secretary various direct hire authorities for
depot maintenance and repair; the acquisition workforce; cyber, science,
technology and engineering or math positions, medical or health positions,
childcare positions, financial management, accounting, auditing, actuarial, cost
estimation, operational research, and business administration.

The perspective of the Department of Defense leadership has consistently been one of
seeking and obtaining exemptions from the government-wide processes administered by
the Office of Personnel Management that are intended to ensure an apolitical civil
service. The Department of Defense has sought these authorities purportedly in the quest
for greater management flexibility, often to the detriment of the long-term job security of
employees being hired into the Department.

In fact, the misuse of these authorities arguably has been one of the primary factors
leading to persistent skills gaps in the workforce. There is an inherent contradiction
between unfettered management “flexibility” to set the terms and conditions of
employment and the very idea of human capital planning that views employees as
possessing both existing skills and potential talent that can only be developed through a
long-term commitment. There is a flawed perception that an employee has only a single
skill that cannot be adapted and developed as the Department’s missions change.
Personnel caps have been used to discard employees and their skills through the
egregious misuse of term and temporary appointments.

Another contributing factor to these management problems in the Department has been
lax oversight by the Office of Personnel Management of the delegated examining
authority provided to the Department, a delegation that has persisted over a couple of
decades. As a result of this lax oversight, there has been a proliferation of separate career
programs within each military department for the same kinds of skills.

For anyone concerned with civilian control of the military, the likely genesis of this
proliferation of separate civilian career programs within each military department for the
same sets of skills in the Department resides in the preference of military supervisors for
managing a civilian workforce in the kind of framework they are accustomed to for the
military. Sometimes this cultural propensity manifests itself in lack of recognition that
the Americans with Disabilities Act or other Civil Rights laws applicable to the federal
government workforce must be applied to the civilian workforce in DoD.

Sometimes this results in each Military Department creating separate developmental
paths and certification requirements for similar sets of skills, a practice that creates
significant barriers for promotion of internal candidates or lateral entry for external
candidates.
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Moreover, management practices and culture often erect barriers to hiring more than any
lack of authorities. For example, the National Security Commission on Artificial
Intelligence reported that the Department failed to recognize experience as a substitute
for educational credentials when determining appropriate compensation for Cyber
workers, something that title 5 already allows without any legislative action.

Congressional “reforms” — frequently the result of Department or study commission
recommendations - often emulate the highly expensive accession methods used by the
military, such as recent recommendations by the National Security Commission on
Artificial Intelligence for a Digital Academy—Dbased on the military academy model.

o There are less expensive alternatives to fill skills gaps, if only the Department,
with the assistance of a reinvigorated Office of Personnel Management, were to
revive the objective assessment tools that had been successfully used before to
generate larger lists of qualified and diverse candidates.

o Larger numbers of diverse candidates (at less cost than the Digital Academy)
could be generated by expanding the existing three-year Cyber Scholarship
programs for federal government employees to make them as generous as ROTC
commissioning programs which pay for four years of college and even for
graduate and professional school, with a comparable service commitment.

o Additionally, a larger population of qualified and diverse candidates could be
generated by expanding the use of cohort hiring or standing registers, a method
that can only practically be used through objective assessment tools for screening
candidates, in lieu of the burdensome practice of requiring job applicants to
separately apply for similar jobs on the website USAJOBS. The paucity of
qualified and diverse candidates on referral lists is in large part due to the failure
to generate standing registers of qualified candidates from objective assessment
tools that require applicants to apply only once rather than separately to each job
opening.

AFGE’s position, in general, has been to oppose direct hiring because exceptions to full
and fair open competition for jobs have been used to circumvent consideration of internal
candidates for jobs, weaken diversity, and exclude otherwise qualified candidates from
consideration. Sometimes in the past AFGE has supported, purely on an exception basis,
direct hire for depots but has seen these authorities later illegitimately expanded to cover
areas such as installation support services in public works offices.

Direct hire authorities work “well” for a hiring manager when one knows specifically
whom one wants to hire for a job by cutting off competition and shortening the length of
the hiring process. But they completely undermine recruiting the best qualified candidates
from a diverse pool and largely perpetuate a “closed system” of hiring in the federal
government, where getting hired means “knowing someone on the inside.”
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The Merit Systems Protection Board recently suggested in November 2019 that agencies
can hire better, not just faster and cheaper, by bringing subject matters experts into the
hiring process and “ensuring that the advertised qualifications of a job posting more
accurately line up to the competencies needed to be successful.” Direct hire authorities
are typically justified as a means of streamlining the lengthy hiring process to fill
positions that would otherwise be filled with other labor sources (contractors or military).
However, direct hire is a band-aid that fails to deal with the root causes of hiring delays
and largely circumvents other Congressional objectives such as veterans’ preference,
hiring military spouses, allowing for internal competition for jobs, and promoting
diversity of the workforce.

There are four root causes to hiring delays, none of which is addressed by direct hire
authorities:

1. Budgetary uncertainty arising from continuing resolutions, hiring freezes,
sequestration, furloughs, and arbitrary caps on the size of the civilian workforce
reflected in Full-Time Equivalent projections in the budget or the number of
authorized positions on an organization’s manning documents. Virtually every
management layer of the DoD can create impediments to hiring by requiring
organizations to seek their approval prior to initiating a hiring action with the human
resources departments.

2. Restrictions on the use of “over hires” for civilian positions even when a workload
requirement exists, and funding is available to a local manager to initiate hiring for
that position. These restrictions create incentives for managers to use available
funding for civilian employment to hire contractors instead, even for inherently
governmental functions that by law, cannot be contracted out. The GAO recently
found that the depots in the organic industrial base sometimes commence hiring at
80% of their authorizations on a position-by-position level waiting for vacancies to
occur, rather than a more proactive approach of hiring at some percentage above
100% of authorizations to account for hiring lags.

3. Downsizing and centralization of human resources offices, in the name of
“efficiency,” which severs the relationship between hiring managers and the human
resource “recruiters” who have been asked to do more with less.

4. The processing of security clearances is an entirely separate function within the hiring
process. Security clearance processing and adjudication is by far the most time-
consuming part of the hiring process, and it has an enormous impact on the time it
takes to fill many positions, regardless of whether direct hire authority is used.

Congressional Requests

Oppose adding additional direct hire authorities or expansions of the excepted service.

Support preferences for competitive hiring.
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Require the Department to respond to recent Senate Armed Services Committee report
language, which identified deficiencies in the hiring, development, and retention of
STEMM, Cyber, and other critical personnel and directed the Department to develop a
coherent plan for greater use of competitive hiring, subject matter expert hiring panels,
and use of standing registers of qualified candidates, among other measures. Follow up
on Department of Defense response to Senate Armed Services Committee markup
directive report language: “Department of Defense civilian workforce career
developmental programs,” at page 168: “The committee notes that skill gaps in hiring,
development, and retention of personnel in Science, Technology, Engineering,
Mathematics, and Manufacturing (STEMM), Cyber, Artificial Intelligence, acquisition
workforce, financial management, and critical functional areas required by the National
Defense Strategy (NDS) persist, even after numerous legislative initiatives that provided
greater flexibility in setting the terms and conditions of employment. Each military
department has created its own separate career program brands for the same kinds of
skills, often with their own separate developmental paths and certification and training
requirements that create a cumbersome application process and may at times impede
consideration of otherwise qualified candidates for civilian jobs. The committee believes
that this fragmented approach does not meet the needs of the Department. Accordingly,
the committee directs the Secretary of Defense to provide a report to the Committees on
Armed Services of the Senate and the House of Representatives not later than January 1,
2022, on its plan to streamline civilian personnel management across the Department of
Defense (DoD) with the goal of further developing the skills the Department needs to
meet the priorities of the NDS while maintaining an apolitical civilian workforce. The
plan should at least address the following elements:

(1) Emphasis on competitive hiring using objective assessments of qualifications
in lieu of rigid tools for classification;

(2) Promoting innovative management of the Federal workforce;
(3) Using data analytics to establish a systematic process to ensure the current and
future DoD workforce is aligned with the current and future mission of the

Department;

(4) Use of subject matter expert hiring panels to limit rigid assessments of
qualifications;

(5) Recognition of alternative developmental paths to establish qualifications
required for positions;

(6) Emphasis on diversity and inclusion;

(7) Increasing use of standing registers of qualified applicants to fill open
positions;
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(8) Emphasis on active recruitment methods through visits to high schools, trade
schools, colleges, universities, job fairs, and community groups rather than
passive recruitment through job postings;

(9) Utilizing standardized and uniform Government-wide job classification;

(10) Reducing cumbersome application processes, including the requirement to
use Federal resumes;

(11) Legislative proposals required to achieve these outcomes.”

REPEAL AUTHORITY FOR ACQDEMO AND OPPOSE OTHER SO-CALLED
PERFORMANCE MANAGEMENT SYSTEMS SIMILAR TO THE FORMER
NATIONAL SECURITY PERSONNEL SYSTEM (NSPS)

Issue

The AcgDemo is plagued with the same problems that occurred under the NSPS, described
below. Recommendations from the section 809 Panel to make its authority permanent and
expand it to the entire acquisition workforce are flawed and should be opposed.

Background/Analysis
A recent RAND review of the AcqDemo identified the following problems:

1. Itis not clear whether the AcgDemo flexibility has been used appropriately, as
starting salaries for AcqDemo participants were about $13,000 higher than starting
salaries for “comparable” GS employees in DoD.

2. Asoccurred in NSPS and similar pay-banding structures, “female and non-white
employees in AcgDemo experienced fewer promotions and less rapid salary growth
than their counterparts in the GS system.”

3. Only about 40% of respondents to the RAND survey perceived a link between their
contribution and compensation, a figure that “is lower than comparable survey
statistics from other demonstration projects.”

4. Subject matter expert interviews and survey write-in responses opined that AcqgDemo
was overly bureaucratic and administratively burdensome — taking time away from
actual mission performance: appraisal writing, feedback sessions, and pay pool
administration, in particular, were perceived to be time-consuming and inefficient.

Additionally, the claim by AcqDemo proponents that it “links employees pay and awards to their

contribution to mission outcomes rather than longevity” is unsupported. In fact, some employees
at APG support AcgDemo precisely because it provided greater salary increases overall than the
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GS system for every employee and had good grievance outcomes, largely because of the failure
of management to do all the bookkeeping required on a timely basis with respect to setting
objectives and counseling, which would seem to run counter to the argument of its proponents in
management and the 809 Panel that describe it as rewarding and recognizing excellent
performers.

Congressional Requests
e Oppose expansion of AcqDemo and consider repealing authority for AcqDemo.

EXPANSION OF “COMMERCIAL ITEM” DEFINITIONS HAVE ENCOURAGED
SOLE SOURCE PROCUREMENTS THAT WEAKEN TECHNICAL DATA RIGHTS
ACCESS, ORGANIC INDUSTRIAL BASE SUPPORT, AND GOVERNMENT
COMMAND AND CONTROL OF WEAPON SYSTEMS

Issue

In the FY 2018 and 2019 NDAAs, the definitions of “commercial items” were expanded very
broadly in ways that could easily mischaracterize many weapon systems and components as
commercial and thereby inappropriately shift the sustainment workload from the organic
industrial base to the private sector. Military leaders could lose command and control, and depots
could lose the ability to perform maintenance efficiently and effectively on new weapon systems.
Government access to technical data rights and cost or pricing data could be diminished and the
ability of the government to insource contract logistics support could also be affected.

Background/Analysis
The following definitional changes are of concern:

e Changing the standard for designating the level of modifications to an item that would be
required to deem an item as military unique. Many weapons and components that are
only suited for military purposes could be modified to no longer be compatible with their
civilian origins and yet would no longer be considered military unique.

e Changing the standard from multiple state “and” local governments to multiple state “or”
local governments “or” foreign governments. This greatly expands the list of military
unique items that could be considered commercial even though they have never been sold
in the commercial marketplace.

e A single determination made by any contracting officer anywhere in the world
designating an item as commercial stands as the final determination for that item for all
purposes throughout the lifetime of that item for all acquisition actions unless the
Secretary of Defense determines otherwise in writing.

A joint hearing between the House Armed Services Committee (HASC) Readiness and Tactical
Land and Air Forces Subcommittees on Nov. 11, 2019, focused on sustainment problems with
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the F-35 fighter jet, which is DoD’s costliest weapons system with acquisition costs expected to
exceed $406 billion and sustainment costs estimated at more than $1 trillion over its 60-year life
cycle. According to an April 2019 GAO-19-321 audit, “F-35 Aircraft Sustainment: DoD Needs
to Address Substantial Supply Chain Challenges,” the F-35 aircraft performance is “falling short
of warfighter requirements - that is, aircraft cannot perform as many missions or fly as often as
required ... due largely to F-35 spare parts shortages and difficulty in managing and moving
parts around the world.” For example, F-35 aircraft were unable to fly nearly 30% of the May-
November 2018 time period due to spare parts shortages and a repair backlog of about 4,300 F-
35 parts. Certain sets of F-35 parts are acquired years ahead of time to support aircraft on
deployments, but the parts do not fully match the military services’ needs because the F-35
aircraft have been modified over time. For example, 44% of purchased parts were incompatible
with aircraft the Marine Corps took on a recent deployment. The GAO, the DOD 1G and some in
Congress during this hearing acknowledged that these problems are rooted in the government’s
lack of access to intellectual property.

However, these same members of Congress do not seem to recognize that the goal post has been
moved even further with additional impediments to the government obtaining access to
intellectual property in response to the Section 809 and Section 813 panels’ recommendations
that were recently enacted by Congress. For instance, a change made in Section 865 of the FY
2019 NDAA is currently being implemented in departmental rulemaking to remove an exception
for major weapon systems to the presumption, for purposes of validating restrictions on technical
data, that commercial items were developed exclusively at private expense. Currently, the
general presumption of private expense at DFARS 227.7103-13(c (2)(i) is subject to an
exception in subparagraph (c) (2)(ii) for certain major weapon systems and certain subsystems
and components. The rulemaking deleted the exception, making the presumption apply to all so-
called “commercial items” (in reality faux commercial items) . Under the rulemaking,
“Contracting officers shall presume that a commercial item was developed exclusive at private
expense whether or not a contractor or subcontractor submits a justification in response to a
challenge notice.” See 84 FR 48513 (Sept. 13, 2019).

The industry members of the Section 813 Panel, who comprise a majority, are recommending
that Congress rewrite federal acquisition law to allow for greater negotiation between
government and industry on intellectual property developed with governmental funding.
According to the minority members of that panel (from the government) this will “further
remove any risk from the contactor and to transfer that risk to the government” by allowing “a
contractor, through negotiation, to transfer all R&D risk to the government, accept billions of
dollars in government funding, and retain all intellectual property rights without providing any
intellectual property rights to the government.”

The GAO itself, depending on who is leading the audit and when they did the audit, have
sometimes supported industry’s position on intellectual property (IP) and sometimes supported
the notion that the government needs greater access to IP. See, e.g., GAO-06-839, Weapon
Acquisition: DoD Should Strengthen Policies for Assessing Technical Data Needs to Support
Weapon Systems (July 2006); versus GAO-17-664, Military Acquisitions: DoD? Is Taking Steps
to Address Challenges Faced by Certain Companies (July 2017).
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Some of the members of Congress who expressed great concern with these issues during the
November 2019 hearing seem to have backed away in response to industry assurances that they
are negotiating in good faith with the government to give the government access to all technical
data “consistent with contractual arrangements,” which were established when the government
decided to shift all sustainment responsibility to the contractor in a performance-based logistics
contract.

Section 807 of the Fiscal Year 2022 National Defense Authorization Act requires an
“Assessment of Impediments and Incentives to Improving the Acquisition of Commercial
Products and Commercial Services” by the Under Secretary of Defense (Acquisition and
Sustainment) and the Chairman of the Joint Requirements Oversight Council (JROC), with a
briefing to Armed Services Committees within 120 days of enactment covering the following
topics:

e Relevant policies, regulations and oversight processes with respect to the issue of
preferences for commercial products and commercial services.

¢ Relevant acquisition workforce training and education.

e Role of requirements in the adaptive acquisition framework as described in DODI
5000.2.

e Role of competitive procedures and source selection procedures.

e Role of planning, programming, and budgeting structures and processes, including
appropriations categories.

e Systemic biases in favor of custom solutions.
e Allocation of technical data rights.
e Strategies to control modernization and sustainment costs.

e Risks to contracting officers and other members of acquisition workforce of acquiring
commercial products and services, and incentives and disincentives for taking such risks.

e Potential reforms that do not impose additional burdensome and time-consuming
constraints on the acquisition process.

Congressional Requests

e Our members should in particular work through their uniformed leadership through the
JROC to ensure the issues of cybersecurity risks, access to technical data rights,
interoperability concerns and Doctrine, Organization, Training, Materiel, Leadership and
Education, Personnel and Facilities (DOTMLEPF) issues are properly considered; as well
as work through the DUSD(A&S) community which should be particularly concerned
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about the effects of the preference for commercial products and services has on escalating
sustainment costs.

e Ask for additional GAO, DoD IG and FFRDC studies of the impact of recent acquisition
reforms on sustainment and readiness costs, focusing on access to IP and “right to repair”
issues in depot and operational environments for the military departments.

e Scale back the commercial items application in the case of foreign military sales.

e Repeal section 865 of the FY2019 NDAA that changes the presumptions for weapon
systems against governmental access to IP.

e Raise jurisdictional concerns when the Armed Services Committees deal with further
expansion of commercial products and services with the following Committees:

o Judiciary Committee; Antitrust and Competition Subcommittees.
o Banking and Commerce with respect to Defense Production Act.

o Oversight and Reform and Homeland Security and Governmental Affairs, the
presumptive committees with jurisdiction that have routinely waived jurisdiction
in favor of the Armed Services Committees.

PROVIDE EXAMPLES TO CONGRESS OF PRIVATIZATIONS THAT ARE
INCONSISTENTLY WITH STATUTORY REQUIREMENTS AND ENSURE
APPROPRIATE IMPLEMENTATION OF SECTION 815 OF THE FISCAL YEAR 2022
NATIONAL DEFENSE AUTHORIZATION ACT

Issue

The Department currently does not prioritize and validate services contract requirements in its
programming and budgeting process over the course of the Future Year Defense Program
(FYDP), subjecting the civilian workforce instead to programmatic offset drills. Loopholes to
the public-private competition moratorium are used to directly convert civilian jobs to contract,
usually by not backfilling positions and then contracting the function; or reorganizing and
claiming a new technology or business process has changed the work previously performed by
civilian employees. Statutory insourcing requirements that give “special consideration” to
federal government employee performance of new requirements “closely associated with
inherently governmental functions” or “critical functions” as defined in section 2463 of title 10
are ignored. Additionally, statutorily required contractor inventory reviews to reduce contractor
performance of “closely associated with inherently governmental functions” to the “maximum
extent practicable” through insourcing or to mitigate risks of performing “personal services
contracts” with insufficient statutory authority by insourcing are likewise ignored. These
examples are not exhaustive but illustrate the statutory compliance problems within the
Department. Section 815 of the Fiscal Year 2022 National Defense Authorization Act
establishes a statutory framework for improving Departmental compliance with statutory
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limitations against privatization and to ensure contract services requirements are eventually
included in Departmental programming and budgeting prioritization, giving due consideration to
insourcing government jobs rather than cutting them, with full compliance to be reflected in the
Fiscal Year 2023 budget submission to Congress for services contracts. During this
implementation period for section 815 it is important to provide examples to Congress of
compliance problems and to ensure full implementation with section 815.

Background/Analysis

DoD ignored FY 2015 NDAA conference report language that directed DoD to adopt a
checklist used by the Army to improve consistent compliance with sourcing statutes for
all contracted services, including: the statutory definitions of “inherently governmental”
and “closely associated with inherently governmental”; the statutory and regulatory
definition of “personal services” and the various statutory exceptions; the statutory
restrictions on contracting firefighters and security guards; the statutory restrictions on
contracting for publicity; the statutory definitions and requirements for the contracting of
critical functions; and the statutory prohibitions against contracting functions except
through public-private competitions and the existence of the moratorium against public-
private competitions.

The GAO (GAO-16-46) found that the Army’s use of this checklist resulted in
considerably more consistent and accurate identification of “closely associated with
inherently governmental” functions than other Defense components, reporting nearly
80% of the $9.7 billion it obligated for the kinds of contracting activities where such
contracts would likely be found. By contrast, because they did not use the checklist,
Navy, Air Force, and other Defense components identified only a small fraction of what
should have been identified. The checklist requires senior leader certification of all
service contract requirements as part of the procurement package processed by
contracting officers and is further reviewed after a contract is awarded as part of the post-
award administration and service requirements validation.

The Fiscal Year 2018 National Defense Authorization Act established a framework
involving Service Requirements Review Boards (SRRBs) under the Under Secretary of
Defense (Acquisition and Sustainment) to purportedly improve the rigor and transparency
of service contract requirements in the budgeting and programming process. This
included an uncodified note for total force management standard guidelines to assist the
SRRBs, with directive report language that the SRRBs become more strategic and less
transactional in their reviews. Initially, the Defense Acquisition University (DAU)
updated its services contract handbook with the Army checklist in response to this
uncodified note. Unfortunately, the SRRB’s primary focus remained transactional and
was focused mainly on “better buying practices” as part of year end acquisition planning
to support contracting officers, rather than a more strategic programmatic prioritization
and validation of contract services requirements. The SRRB’s performed their work in a
silo completely disconnected from the Department’s programming processes under the
purview of CAPE, resulting in continued delays in fulfilling the purposes of the statute.
The statute was subsequently clarified in the 2020 NDAA to fix responsibility for
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program requirements on CAPE and budget requirements on the Comptroller. However,
implementation in the SRRBs continued to flounder and the DAU eventually de-
emphasized the Army checklist in its guidebook and incorrectly limited statutory
restrictions solely to inherently governmental functions, ignoring “closely associated with
inherently governmental” and “critical functions” and the existence of a moratorium on
public-private competitions.

Section 815 of the Fiscal Year 2022 National Defense Authorization Act, amending
section 2329 of Title 10, requires senior officials to complete and certify a checklist
ensuring that statements of work and task orders submitted to contracting officers comply
with longstanding statutes that prevent replacing DoD civilian employees with
contractors, subject to annual DoD Inspector General reviews, and require that service
contract budgets comply with these requirements.

o The Joint Explanatory Statement accompanying this provision requires that the
Secretary of Defense submit a plan for implementation to Congress not later than
June 1, 2022. The plan must address:

e Responsibilities assigned to the offices of the Under Secretary of Defense
(Comptroller), the Under Secretary of Defense (Acquisition and
Sustainment), and the Under Secretary of Defense (Personnel and
Readiness), as well as the Office of Cost Assessment and Program
Evaluation.

e Identify changes needed to Military Department and Defense Agency
programming guidance.

e Establish milestones to track progress and ensure that projected spending
on services contracts is integrated into and clearly identified in the
Department of Defense’s Future Year Defense Program (FYDP).

e Issue standard guidelines for the evaluation of service contract
requirements based on the May 2018 Handbook of Contract Function
Checklists for Services Acquisition, which is modeled on the Department
of the Army’s Request for Services Contract Approval form.

o The Committees also required a Government Accountability Office review of the
Department’s Service Requirements Review Board process established by the
Under Secretary of Defense (Acquisition and Sustainment).

o The FY 2022 NDAA also requires standard guidelines be developed to reflect
statutory total force management policies and procedures related to the use of
Department of Defense civilian employees to perform new functions and
functions that are performed by contractors.
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o The statute requires the services contract budget submitted in February 2023
include FYDP level of detail and be informed by the contractor inventory review
required by section 2330a(e) using the standard total force management
guidelines.

o The statute requires acquisition decision authorities to certify for each service
contract that:

e A task order or statement of work being submitted to a contracting officer
is in compliance with the standard total force management guidelines.

e That all appropriate statutory risk mitigations have been made (such as
insourcing new work or previously contracted work).

e That each task order or statement of work does not include requirements
formerly performed by Department of Defense civilian employees.

o The statute requires annual Inspector General reviews to ensure compliance.
Congressional Requests
e Ensure CAPE and the Comptroller issue programming guidance for services contracts.
e Defense appropriators should withhold funds for defective budget exhibits and restrict the
use of appropriated funds for services contracts that have not complied with the statutory

requirements codified in Section 2329 of Title 10.

e Ensure USD (P&R) re-establishes the contractor inventory review process formerly
performed during the Obama Administration in conjunction with the USD (A&S).

e Ensure USD (P&R) participates in CAPE program reviews with military departments to
ensure compliance with total force management policies and consideration of contractors
as offsets in lieu of civilian workforce.

e Ensure USD (P&R) issues Army Checklist standard guidelines in an updated DODI
1100.22, the instruction governing total force management.

e Follow up with Department when AFGE reports examples of non-compliance or
inadequate or delayed compliance with section 815.
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FIXING THE DAMAGE DONE TO THE SCOPE OF THE CONTRACTOR
INVENTORY STATUTE IN THE FISCAL YEAR 2017 NDAA

Issue

DoD incurs waste and promotes inefficiency because Section 812 of the FY 2017 NDAA
reduced the scope of the contractor inventory by excluding 56% of service contracts. This
occurred because the law: (1) limited the contractor inventory to four “service acquisition
portfolio groups;” (2) excluded service contracts below $3 million (the majority of contract
actions for services task orders fall below $3 million); and (3) limited the inventory to “staff
augmentation contracts” (defined as “personal services contracts”). Section 819 of the FY 2019
NDAA would have repaired all these problems based on the House Chairman’s mark, but in
conference the SASC majority only agreed to expanding the contractor inventory to cover
“closely associated with inherently governmental” contracts, a move that could potentially
increase the inventory by 25%. (However, the GAO documented that all but the Army have
underreported “closely associated with inherently governmental” contracts, so an increase by
25% is optimistic.) Finally, the Department notified Congress in 2019 that it would be
transitioning from the Enterprise Contractor Manpower Reporting Application to the System for
Award Management (SAM), and that it would provide a summary of FY 2020 data by the end of
the third quarter of FY 2021. The DoD notification did not explain that SAM excludes most
service contracts and does not address the analytical review requirements of Section 2330a of
Title 10, as the statute requiring SAM across non-DoD agencies has a much narrower scope than
the DoD statute.

Background/Analysis

The USD (Acquisition and Sustainment) conceded in a February 2018 contractor inventory
report to Congress that the FY 2017 changes had reduced the inventory to approximately 25% or
just under $42 billion of the department’s more than $160 billion in contracted services
spending. An October 2019 information paper prepared by the Office of the USD (Acquisition
and Sustainment) misleadingly claimed that the department’s purported “implementation” of the
Enterprise Contractor Manpower Reporting Application (ECMRA), modeled on a prior
successful Army initiative, was unsuccessful. The Department claimed that ECMRA only had a
20% reporting compliance rate and the Department would fully meet the requirements of Section
2330a of Title 10 through the OMB-developed SAM used by the rest of the government under
statutory authority requiring far less coverage and analysis than currently required for DoD.

An October 2016 GAO report (GAO 17-17) amply documents the vacillations, delays and
deficient implementation by USD A&S and USD P&R of ECMRA. The 20% compliance figure
cited in the 2019 paper was foreordained by the Trump Administration’s prolonged efforts to
reverse Obama-era decisions. Additionally, the 2012 Army testimony before the Senate HSGAC
contracting subcommittee documents the successful Army ECMRA contractor inventory
initiative, which was never implemented by OSD. The lack of a viable contractor inventory is
one of the conditions underlying the continuation of the public-private competition moratorium.
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Prior Army and departmental testimony, as well as several GAO and DoD IG reviews, had
established the importance of the contractor inventory in determining the direct labor hours and
associated costs (direct and overhead) for service contracts and for improved total force
management planning. SAM does not address this nor does the underlying statutory requirement
for SAM, which is far narrower in scope than the section 2330a requirement in Title 10.

The testimony and audits also established that the contractor inventory was important not just for
identifying the size of the contractor labor component of the total force of military, civilian and
contractors, but also posed the question: “Who was “the customer.” The financial accounting
systems and Federal Procurement Data System-Next Generation were not designed to identify
who was the ultimate governmental customer for service contracts, but instead identified the
funding source (in the case of the accounting system) and the contracting activity (in the case of
FPDS-NG).

The lack of a comprehensive and viable contractor inventory may very well hinder efforts to
improve contract services planning and budgeting. Indeed, it will be difficult to validate
projections of contract spending without a credible baseline for comparison of past expenditures
by requiring activities and funding sources. For instance, it is only through contractor inventories
that the Army was able to ascertain that over 90% of the funding sources for headquarters
contracts resided in mission areas that were budgeted outside of headquarters accounts, making
any future directed congressional efforts to cut contract costs an easily evaded shell game. SAM
does not address this problem.

When implemented in the manner of the Army, industry reporting burdens were reduced and
accuracy increased through accommodation of industry reporting with a bulk loader for
spreadsheets and use of a centralized help desk and data management capability. None of these
features exists when implemented through a standard clause, resulting in less comprehensive and
accurate inventories and even complaints from industry on reporting burdens. Again, SAM does
use a standard clause for reporting because very little is actually reported in comparison to what
was collected by the Army in response to the broader requirements in section 2330a of Title 10.

Under the government-wide SAM, “non-labor costs” are not collected, a major defect earlier
noted by CBO, and the scope is limited to exclude fixed price contracts in excess of $2.5 million.
This makes SAM, according to the CBO, virtually useless.
Congressional Requests

e Repeal the $3M title 10 reporting threshold limitation for service contracts.

e Repeal the limitation of the contractor inventory to just four service portfolio groups.

e Amend the scope of the inventory to include all contract services, or alternatively expand

the “staff augmentation” (personal services) and “closely associated with inherently

governmental” categories to include critical functions and any function performed by
military or civilian force structure in the past 10 years.
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Consider expanding the prior DoD statutory framework, which led to ECMRA, to be a
government-wide requirement in lieu of the current OMB-developed SAM to improve
data accuracy and completeness and reduce reporting burdens.

Reject any DoD efforts to rescope or repeal Section 2330a of Title 10, which provided
the authority for developing ECMRA.

Ensure that services characterized as “commercial” that correspond to the scope of
reporting are included.

RATIONALE FOR OPPOSING ANOTHER ROUND OF BASE REALIGNMENT AND
CLOSURES (BRAC) AND FOR CLARIFYING THE RECENTLY ENACTED LIMITED
AUTHORITY FOR BRAC WHEN SELF-NOMINATED BY A STATE GOVERNOR

Issue

Another BRAC round would undermine DoD’s efforts to rebuild its readiness and result in
excessive unprogrammed investment costs in a politically divisive process with adverse
economic impact and community dislocations.

Background/Analysis

Section 2702 of the FY 2021 NDAA prohibits another round of BRAC.
DoD has undergone five BRAC rounds from 1988 to 2005.

The Cost of Base Realignment Actions (COBRA) model used by DoD has typically
underestimated upfront investment costs and overstated savings (see GAO 13-149). This
occurred because:

o There was an 86% increase in military construction costs in the last BRAC round
caused by requirements “that were added or identified after implementation
began.”

o DoD failed to fully identify the information technology requirements for many
recommendations.

o There was no methodology for accurately tracking recommendations associated
with requirements for military personnel.

GAO found that stated objectives of consolidating training so that the military services
could train jointly failed to occur in two thirds of the realignments for this purpose (see
GAO-16-45).

Section 2702 of the FY 2019 NDAA provided authority for DoD to realign or close
certain military installations when self-nominated by a state governor, subject to the
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Secretary of Defense, and reporting that savings will exceed the costs of implementation
by the end of the fifth fiscal year after completion of the realignment. However, this
provision contains a loophole that could allow privatizing activities on a base being
closed, defeating the ostensible purpose of becoming more efficient. Additionally, section
2702 did not include a process ensuring meaningful input from affected employees and
the labor unions representing them.

Congressional Requests

e Do not authorize another BRAC round or alternative to BRAC. Carry forward section
2703 of the FY 2020 NDAA.

e Eliminate loophole in section 2702 permitting privatization and clarify process for
employee and union input.

ALTHOUGH CONGRESS SIGNIFICANTLY IMPROVED STATUTORY LANGUAGE
CLEARLY PROHIBITING PERSONNEL CAPS IN MOST OF THE DEPARTMENT OF
DEFENSE, ARBITRARY PERSONNEL CAPS STILL REMAIN IN USE IN SOME
HEADQUARTERS ACTIVITIES THAT EXTEND AS FAR AS ORGANIZATIONS
COMMANDED BY ONE STAR LEVEL GENERAL OFFICERS OR CIVILIAN
EQUIVALENTS

Issue

Although Congress prohibited arbitrary personnel caps for most of the civilian workforce in the
Department of Defense in the Fiscal Year 2021 National Defense Authorization Act (and are
expected to follow course in section 8012 of the Defense Appropriation once there is an
appropriation for Fiscal Year 2022), inappropriate and wasteful arbitrary personnel caps remain
in place for various kinds of headquarters activities throughout the Department of Defense.
These headquarters activities exist throughout the entire Department, sometimes down to one
star level organizations.

Background/Analysis

The Fiscal Year 2022 National Defense Authorization Act section 1102 (and presumably section
8012 of the Defense appropriation) specifically provides that:

e The DoD civilian workforce is to be “solely” managed based on the total force
management principles of section 129a of title 10, that specifically prohibit arbitrary
reductions of Full Time Equivalent projections of the civilian workforce over the Future
Year Defense Program Years absent an appropriate analysis of the impact of those
reductions on military force structure, operational effectiveness, stress on the force,
lethality, readiness, workload, and the fully burdened costs of the total force (of military,
both active and reserve components, civilian employees and contractor support); and the
workload and funds made available by Congress; and
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The DoD civilian workforce may not be arbitrarily constrained with personnel caps in
any form, whether as numerical limits or maximum number of employees; Full Time
Equivalent (FTE) projections; or an end strength. (NOTE: the dual status military
technicians are a legitimate recognized exception, as they are managed based on an end
strength and corresponding military force structure.)

However, the Goldwater-Nichols era personnel caps established in 1986 in sections 143, 155,
194, 7014, 8014 and 9014 of title 10 currently remain in place and:

Do not serve their intended purpose of controlling overhead costs for headquarters
activities;

Are not at all related to the workload requirements needed for appropriate civilian
oversight of the command, control, communications, and intelligence capabilities needed
to meet 21% century threats;

Are implemented with draconian business rules that require arbitrary cuts unrelated to
funding or workload to the civilian workforce to offset growth in any functional area;

Have the following two effects of shifting headquarters oversight functions to: (1) field
operating agencies established to evade the limits; and (2) temporary, less transparent
forms of labor, such as contractors or military detailees?;

The actual funds expended to operate headquarters functions often do not include
contract expenditures which are identified in non-headquarters accounts.

In summary, the personnel caps result in diminished civilian control of the military, distort
the true costs of overhead functions, and should be repealed and replaced with a reporting
requirement that fully captures the costs of management headquarters functions, including all
forms of labor and field operating agencies. Reporting requirements should account for
inflation, as well as how changed missions and business processes changed spending levels.
Congress can and should cut funding if changes in spending are not justified. The timing of
repeal should be conditioned on a full accounting for all spending actually executed in
headquarters organizations (as validated by GAO).

2 The Fiscal Year 2022 National Defense Authorization Act Readiness Subcommittee markup had directive report
language requesting a report on the effect of personnel caps on inappropriate contracting in the USD (Policy) office;
See also, GAO 21-295, “DEFENSE INTELLIGENCE AND SECURITY: DoD Needs to Establish Oversight
Expectations and to Develop Tools That Enhance Accountability (May 2021) (As missions grew, only 22 percent of
the USD (Intelligence and Security) were civilian employees, with the remainder comprised of 78 percent “non-
permanent personnel — consisting of contractors, joint duty assignees, military/reservists, and liaison officers or
detailees” resulting in a loss of accountability).
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Congressional Requests

PROPOSED LANGUAGE: Strike sections 143, 194, 7014, 8014 and 9014 of title 10 and
replace with a new section entitled “Department of Defense Management Headquarters
Reporting.”

“Not later than February 1 each fiscal year, effective within two years of the date of enactment,
the Department of Defense (DoD) shall report with the budget submission the total costs of
performing Major DOD Headquarters Activities:

(@) as defined in Department of Defense Instruction 5100.73,
(b) including all Field Operating Agencies and Staff Support Activities; and

(c) including military, DoD civilian employees and contract services supporting the
headquarters by appropriation.

The nature of the function being performed, and not the location where it is performed, is the
determining factor on whether it should be reported as supporting the headquarters.”

IDENTIFY IMPEDIMENTS TO TOTAL FORCE MANAGEMENT BEST PRACTICES
IN THE PLANNING, PROGRAMMING, BUDGETING AND EXECUTION SYSTEM
(PPBES) AND ENSURE THE PPBES COMMISSION ADDRESSES CURRENT
DEFECTS IN THE PPBES THAT CUT CIVILIAN EMPLOYEE STRUCTURE AND
REALIGN THESE REQUIREMENTS TO MORE EXPENSIVE CONTRACTORS OR
MILITARY IRRESPECTIVE OF COST AND IMPACT ON READINESS, LETHALITY
OR STRESS ON THE FORCE

Issue

Programmatic “savings wedges” that arbitrarily cut civilian employee Full Time Equivalent
(FTE) projections and associated funding over the course of the Future Year Defense Program
(FYDP) have become standard bad business practices during Defense Wide Reviews and during
the Program Objective Memorandum process. When a civilian position is not filled or is cut, and
the requirement remains, the work shifts to more expensive contractors or military, creating the
very conditions of a hollow force and phantom “savings” that never materialize. This is a classic
example from behavioral economics of “externalities” or the shifting of costs or risk to meet
parochial needs to the detriment of the enterprise over the long term.

Background/Analysis

e Current Deputy Secretary of Defense Hicks has accurately summarized countless GAO
audit findings that document the bad business practice of cutting civilian structure in the
quest for phantom “savings” that merely shift the work to military or contractors:
“Predictably, for example, even though Congress directed the Defense Department to cut
$10 billion through administrative efficiencies between 2015 and 2019, the Pentagon
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failed to substantiate that it had achieved those savings. The reason these efforts rarely
succeed is that they merely shift the work being done by civilians to others, such as
military personnel or defense contractors.” DepSecDef Kathleen Hicks, “Getting to Less:
The Truth About Defense Spending,” Foreign Affairs (March 2020), p. 56.

These bad business practices result in excessive levels of civilian under-execution
documented by the Government Accountability Office over Fiscal Years 2015-2019,
when civilian pay under-execution averaged $1.8 billion overall.

Both Section 8012 of Defense Appropriations and Section 129a of title 10 pertaining to
“total force management” prohibit the use of appropriated funds to arbitrarily cut
projected civilian FTEs over the Future Year Defense Program (FYDP) years without
analyzing the impact on workload, the fully burdened costs of the total force (of military,
civilian employees and contract support), operational effectiveness, lethality, readiness,
stress on the force, and military force structure.

Directive report language from H.R. 2500, The National Defense Authorization Act for
Fiscal Year 2020, “Optimizing Total Force Management,” at pp. 254-5 of the

House Report requested a Federally Funded Research and Development Center study “to
review the Department’s force structure decision-making processes in the Office of the
Secretary of Defense, Joint Staff, and in each of the Military Departments to verify the
Department is planning, programming and budgeting for a force structure that optimizes
lethality by using military for warfighting functions and ensures that planned operational
capabilities are fully executable and sustainable.” The study was to include:

o an identification of best practices as well as impediments to the optimum sizing of
each component of the Total Force of active military, reserve component military,
civilian workforce, host nation support, and contract support;

o recommendations on how to leverage the Military Department’s modeling efforts
in order to achieve a more balanced Total Force mix;

o “the effects of Full Time Equivalent (FTE) caps and associated business
processes resulting either from legislation or departmental policy or practice that
would impede the use of more holistic analytical tools for linking the enabling
civilian to supported force structure.?*

24 In addition to force structure modeling done by the Military Departments, the Congressional Budget Office
has a force costing utility, “The U.S. Military’s Force Structure, a Primer (FY2021 Update); see,
https://www.cbo.gov/publication/57088; GAO 16-327, “ARMY PLANNING: Comprehensive Risk
Assessment Needed for Planned Changes to Army Force Structure (Apr. 2016) (“the Army performed
considerable analysis of its force structure requirements, but did not assess mission risk for its enabler units”);
GAO 17-413, NAVY FORCE STRUCTURE: Actions Needed to Ensure Proper Size and Composition of Ship
Crews (May 2017) (“The Navy’s process to determine manpower requirements -the number and skill
mix of sailors needed for its ships — does not fully account for all ship workload.”); GAO 19-385,
“DEFENSE STRATEGY: Revised Analytic Approach Needed to Support Force-Structure Decision-
Making (Mar. 2019) (“Analysis does not significantly deviate from services’ programmed force structures or
test key assumptions.”)
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Section 1004 of the Fiscal Year 2022 National Defense Authorization Act establishes a
“Commission on Planning, Programming, Budgeting, and Execution Reform,” not later
than 30 days after enactment, comprised of 14 civilians not employed by the Federal
Government who are recognized experts with relevant professional experience related to
PPBES processes; iterative design and acquisition process; innovative budgeting and
resource allocation methods of the private sector; budget or program execution data
analysis. Appointments to the Commission will come from the Chair and Ranking
Members of the Armed Services Committees and Appropriation Committees, Speaker of
the House and Minority Leader of the House, the Majority and Minority Leader of the
Senate, and the Secretary of Defense. The purpose of the Commission is to:

o Examine the effectiveness of the planning, programming, budgeting, and
execution process and adjacent practices of the Department of Defense,
particularly with respect to facilitating defense modernization;

o Consider potential alternatives to such process and practices to maximize the
ability of the Department of Defense to respond in a timely manner to current and
future threats;

o Make legislative and policy recommendations to improve such process and
practices in order to field the operational capabilities necessary to outpace near-
peer competitors, provide data and analytical insight, and support an integrated
budget that is aligned with strategic objectives.

o Additionally, the Commission will review the financial management systems of the
Department with respect to effective internal controls and “the ability to achieve
auditable financial statements.

The issue of the Department obtaining “auditable financial statements™ is a red herring
because the audits solely relate to the development of a balance sheet of assets and
liabilities for a sovereign entity funded with Congressional appropriations on an annual
cash basis rather than on an accrual basis. There is no bona fide private market for most
of the services and assets being assigned a “value” on a consolidated balance sheet for
governmental sovereign entities, making the entire enterprise lacking in economic
substance. The Department could conceivably still receive an unqualified audit opinion
and be wasting billions of dollars or have mission failures.

%5 |In FY 2020, Independent Public Accounting (IPA) firms conducted 24 standalone audits of DoD reporting
entities, of which eight received unqualified opinions, one received a modified (or qualified) opinion and the
remaining 15 reporting entities, as well as the overall DoD consolidated audit, received a disclaimer of opinion. The
FY 2022 DoD budget estimated it would spend about $1.281 billion on the financial audit.

58



Congressional Requests

e Ensure PPBE reform recommendations are not skewed to favor force modernization to the
detriment of readiness, stress on the force, lethality, workload, and fully burdened costs of
the total force (active and reserve component military, civilian employees and contract
support).

e Ensure PPBE reform recommendations include the full direct and indirect costs of contract
support and establish transparency for contractors in PPBE requirements validation.

e Ensure PPBE reform recommendations address the longstanding problem of cutting civilian
employee structure mischaracterized as “savings” and then realigning the requirements to
more costly contractors or military to the detriment of readiness, lethality and stress on the
force.

e Ensure financial auditing is not used to deflect attention from current defects in the PPBE
process in providing balanced total force management within the Department’s budget
submissions.

PROHIBITING USE OF APPROPRIATED FUNDS FOR TERM OR TEMPORARY
HIRING FOR ENDURING WORK

Issue

The department sometimes misuses term or temporary hiring authorities, most often to avoid
personnel caps and to circumvent Budget Control Act caps, to the detriment of retaining and
developing high-performing employees. Some of the Department’s actions have been
ideologically motivated, seeking a less secure “at will” workforce rather than a professional,
apolitical civil service.

Background/Analysis

e According to Government Accountability Office analysis of Department of Defense
(DoD) data, during Fiscal Years 2016 through 2019, “approximately 35 percent of DoD
term and temporary personnel were converted to permanent civilian positions within the
federal government [after DoD had] increased term personnel by 40 percent.” See GAO
20-532: “DEFENSE WORKFORCE: DoD Needs to Assess Its Use of Term and
Temporary Appointments” (Aug. 2020).

e The Defense Language Institute — Foreign Language Center (DLI-FLC) at Monterey,
California, operates under a draconian personnel cap regime where any increase in a
foreign language requirement in one area (e.g., Russian or Chinese instructors) results in
an arbitrary reduction in other areas (such as Farsi, Arabic, Hebrew, Turkish, or other
Middle Eastern languages).
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e Highly trained foreign language faculty are arbitrarily terminated, ignoring long-term
human capital planning that would emphasize retaining faculty with such specialized
skills.

e To implement this draconian policy of treating faculty as “at will” employees, the
Commandant of DLI-FLC hires faculty using annual renewable term appointments,
which are extended or not on a completely arbitrary basis, year after year, and sometimes
improperly replaced with private contractors.

e This mistreatment of faculty at DLI-FLC as expendable “at will” employees is occurring
at the same time that the Senate Appropriations Committee drafted directive report
language to "encourage the Department of Defense to continue placing a high priority on
the Language Training Centers and the Language Flagship strategic language training
program” and designated the funding for these programs as a “congressional special
interest.”

Congressional Requests

e Prohibit use of appropriated funds for hiring term or